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FOREWORD

The law on the international sale of goods is enjoying a period of
revival. In the wake of the unsuccessful Hague Uniform Laws of 1964,
UNCITRAL has succeeded in giving new life to an old hope: worldwide
unification of the law of trade.

In promoting the Vienna Sales Convention of 1980, UNCITRAL has
not only reactivated old dreams. The influence of the Vienna Conven-
tion should speed up unification in other fields of international trade
law as well. Efforts to establish uniform rules of law on important matters
such as agency, arbitration, prescription, payments on transportation,
leasing, factoring, and others have already been or are about to be
completed.

The finalization of these legal instruments marks the completion of
only the first phase of interplay between legal theory and commercial
reality. In the next stage the new legal texts must be made an integral
part of international trade practice. This is where legal academia—
research and teaching—comes into play.

The fourteen articles of this book are based on the lectures
presented at a postgraduate course on the International Sale of Goods,
held 11 - 23 March 1985 at the Inter-University Centre (IUC) of
Postgraduate Studies at Dubrovnik, Yugoslavia. The IUC is an inter-
national, interuniversity organization devoted to the purpose of further-
ing teaching and research cooperation between academic institutions
throughout the world. At present, 140 universities and other institutions
of higher learning are members of the IUC, thus enabling them to take
part in course planning, recruit resource persons, support student
participation, etc.

Although this was the first time that the Dubrovnik Centre spon-
sored a course on international trade law, the almost astonishing
international response has encouraged the Direction of IUC and the
course directors to organize courses on topics related to international
trade law on a regular basis.

The core of the articles in this volume forms a systematic com-
mentary on the 1980 Vienna Convention on the International Sale of
Goods. The main topic has been broadened to include related subject
matters such as Agency, Sales price and Customs Valuation, Usages, and
Standard Forms in International Contract Law.

The organization of the Dubrovnik seminar and publication of the
lectures would not have been possible without the generous personal
and financial support of many persons and institutions. The course
directors—editors—would like to express their gratitude to all those
who have contributed to the realization of the course and this book. In
particular we owe our gratitutde to the Direction and Staff of the Inter-
University Centre in Dubrovnik for making the course possible; to the
Law Faculties at Rijeka and Trieste, Fribourg and Louvain, Trier and
Vienna, Hamburg and Berlin-Potsdam, Stockholm and Helsinki, Zagreb
and Novi Sad as well as to UNCITRAL and the Swiss Institute of
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Comparative Law at Lausanne for supporting the participation of their
professors and other specialists who lectured at the course.

Our thanks also goes to the University of Zagreb, the IUC in
Dubrovnik, the Swiss National Fund, the German Akademischer
Austauschdienst and the Industrie- und Handelstag for providing finan-
cial assistance and scholarships. Finally, we are deeply grateful to Dr.
Susan Sarlevi¢ whose assistance has been instrumental in realizing this
book. With her skill and endless patience she made the English language
revisions and word-processed the entire manuscript.

Lausanne Petar Sardevi¢
July 1985 Paul Volken
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CHAPTER ONE

THE VIENNA
SALES CONVENTION:
HISTORY AND PERSPECTIVE

KAZUAKI SONO
Secretary of UNCITRAL, Vienna

1. Introduction

With bright prospects for the entry into force
of the United Nations Convention on Contracts for
the International Sale of Goods of 1980, now
popularly known as the Vienna Sales Convention,1
unification at a global scale is finally in sight
in this field after over half a century of ef-
forts. The Vienna Sales Convention now enjoys
praise throughout the world as a workmanlike
attempt to devise legal rules and practical pro-
cedures for international sales transactions.
Once the Vienna Sales Convention enters into
force, it will assist to smooth the process of
international sales.

The Convention will be made applicable to the
sales contract concluded between parties having
places of business in different Contracting
States. Nationality of parties has no relevance
to the application of the Convention. Freedom of
contract has been retained. Most of the provi-
sions of the Convention are supplementary to
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agreements between parties. Detailed practical
and basic rules are provided to assist parties in
cases where their agreements do not otherwise
provide.

2. Predecessors: the 1964 Hague Conventions

The attempt to unify the law of international
sale of goods is not new in the international
arena. Indeed, the work of the United Nations
Commission on International Trade Law (UNCITRAL)
which resulted in the adoption of the Vienna
Sales Convention was the culmination of a long
process of unification in this area, whose ori-
gins go back to a decision of the International
Institute for the Unification of Private Law
(UNIDROIT) in 1930 to proceed with the prepara-
tion of a uniform law on the international sale
of goods under the auspices of the League of
Nations. As is well known, Professor Ernst Ra-
bel's report submitted to UNIDROIT suggesting
both the feasibility and the desirability for the
unification was instrumental to this move. This
unification effort, with an interruption between
1939 and 1951 due to the Second World War, car-
ried on into the early 1960's, and resulted in
the convening of a diplomatic conference at the
Hague in 1964. The conference adopted the two
uniform laws, one on the international sale of
goods (ULIS) and the other on the formation of
contracts for international sales, annexing them
to two international conventions.2 These conven-
tions are presently in force but the number of
Contracting States is limited and they are mostly
from Western Europe.3
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3. Interaction of UNCITRAL with the 1964 Hague
Conventions

When UNCITRAL, which was created by the United
Nations General Assembly in 1966 to promote "the
progressive harmonization and unification of the
law of international trade,"4 held its first
session in 1968, it of course considered if there
was any way to promote wider acceptance of the
two Hague Conventions which were, after all,
precious products of international endeavours
since 1930. By that time, three States had rati-
fied the Hague Conventions, and the Conventions
had thus not yet come into force. The Commission
therefore considered it desirable first to in-
quire about the intentions of States to adhere to
the Hague Conventions and the reasons there-
against in case of a negative attitude.

The received replies, together with an analy-
sis thereof, were considered by the Commission at
its second (1969) and third (1970) sessions. At
the second session, some representatives ex-
pressed the view that the Hague Conventions were
suitable and practical instruments, and that an
effort should not be undertaken at that time to
revise them. Other representatives, however,
believed that the Conventions were not suitable
for worldwide acceptance. Above all, the re-
sponses to the guestionnaire were mostly too
pessimistic to promote the Hague Conventions. The
reasons were diverse: The Hague Conventions were
too dogmatic, complex, predominatly of the Euro-
pean civil law tradition and lacked clarity even
for ordinary lawyers. Moreover, the Hague Conven-
tions had no global representation in the rule-
making. In fact, at the 1964 Hague Conference,
Latin America was only represented by Colombia,
Asia by Japan and Africa by Egypt.
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4_. UNCITRAL work toward a new convention

The Commission accordingly decided to create a
Working Group on the Internatinal Sale of Goods,
consisting of 14 (later increased to 15) States
chosen from its members, and instructed it to
ascertain whether the Hague uniform laws might be
modified so as to render them capable of wider
acceptance by countries of different legal, so-
cial and economic systems, or whether it would be
necessary to elaborate a new text. The Working
Group was also instructed to consider ways and
means by which a more widely acceptable text
might best be prepared and promoted.

The Working Group devoted its first seven
sessions to the consideration of the Hague Uni-
form Law on the International Sale of Goods
(ULIS), and by 1974 had considered and prepared a
number of revisions of articles of that uniform
law. At its sixth session (1975), the Working
Group decided to draft the revised text of ULIS
in the form of an "integrated" convention rather
than in the form of a uniform law annexed to a
convention (as was the case with ULIS) in order
to make the substantive provisions of the uniform
law applicable even without resort to a further
domestic legislation whenever feasible (i.e.,
self-executory), and, at its seventh session
(1976), the Working Group adopted its draft text
as well as a commentary thereon prepared by the
Secretariat. The Commmission, on the basis of the
draft text prepared by the Working Group, subse-
quently approved a draft convention on the inter-
national sale of goods in 1977.

Thereafter the Working Group devoted its final
two sessions to a consideration of the formation
and validity of contracts for the international
sale of goods. It based its deliberations on the
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1964 Hague Uniform Law on the Formation of Con-
tracts for the International Sale of Goods and a
draft prepared by UNIDROIT of a law for the
unification of certain rules relating to the
validity of contracts of international sale of
goods. In 1977, the Working Group adopted the
text of a draft convention on the formation of
contracts for the International Sale of Goods and
upon its regquest a commentary thereon was subse-
quently prepared by the Secretariat.

In 1978, the Commission decided to integrate
the draft convention on the formation of con-
tracts and the draft convention on the interna-
tional sale of goods into a simple text and
adopted the UNCITRAL Draft Convention on Con-
tracts for the Interational Sale of Goods. At the
same time, it recommended to the General Assembly
that a conference of plenipotentiaries be con-
vened for adoption of the Convention. It is note-
worthy that, throughout the above process, at
each stage of the adoption of a draft text of a
convention either at the level of the Working
Group or of the Commission, the text was sent
with the accompanying commentary to Governments
and interested international organizations for
their comments and proposals, and that they were
carefully analysed and considered in improving
the text.

5. Adoption of the Vienna Sales Convention;
a tribute to the Hague Uniform Laws

Careful preparation for the holding of a dip-
lomatic conference ensued thereafter including
the preparation of a commentary, draft provisions
for the Convention concerning implementation,
reservations and other final clauses, as well as
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solicitation of comments on the draft Convention
from Governments and interested international
organizations and the analysis thereof. At the
United Nations Conference aon Contracts for the
International Sale of Goods, held from 10 March
to 11 April 1980 at the Hofburg in Vienna, the
Vienna Sales Convention was adopted unanimously
on 10 April with 62 States participating. There
were relatively few amendments to the UNCITRAL
draft text, which attested the soundness of the
preparatory work.

Retrospectively observed, it was indeed bad
luck for the Hague Conventions to have been a-
dopted in 1964, which was the wrong time. Al-
though the legislative process was open to all
States, the newly emerging developing countries
were not yet necessarily at the forefront of the
international scene. Socialist countries were
almost about to join or even to initiate the
global unification effort of the law of trade
perhaps partly based on the then new trend for
the strengthening of the East-West economic rela-
tions, but the timing was still a few years
short. The United States decided to join in the
unification movement in 1964 for the first time,
but was not well-prepared for the Haque Confer-
ence although it participated. While definitely
not fair at all to the authors of the Hague
Uniform Laws, particularly in light of the fact
that many of their substantive approaches have
indeed been retained in the Vienna Sales Conven-
tion in a simplified and practical fashion, the
adoption of the Hague Conventions setting forth
the uniform laws for the "international" sale of
goods predominantly by Western European countries
was politically an unintended act of intellectual
imperialism for those who did not participate in
the legislative process.5
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6. Essential characteristics of the Vienna Sales
Convention

Besides retention of the principle of the
freedom of contract in international sales, the
essential characteristics of the Vienna Sales
Convention are simplicity, practicality and clar-
ity. It is free of legal short-hand, free of
complicated legal theory and easy for businessmen
to understand.

The use of any legal short-hand expression,
such as force majeure, tends to produce different
meanings depending upon which legal system ap-
plies. Therefore, the Convention avoids the use
of any short-hand terms which might be suscepti-
ble to receiving different interpretations. In
cases in which a short-hand expression had to be
used, such as the word "delivery," the drafters
of the Convention provided a clear definition.
That the Convention is free from dogma is impor-
tant because it is, after all, businessmen who
must understand the meaning of the provisions.
The Convention is written in businessmen's lan-
guage with practical details. In a dogma-oriented
jurisprudence, a rule tends to be drafted in an
abstract way so as to cover all possible situa-
tions. This was the approach of the 1964 Hague
Conventions, However, the Vienna Sales Convention
is modest in this respect. It even admits that

some matters are not covered and are left to be
resolved by the law applicable under the tradi-
tional rules of private international law. Para-
graph (1) of article 7 of the Vienna Sales Con-
vention reads in part: "In the interpretation of
this Convention, regard is to be had to its
international character and to the need to pro-
mote uniformity in its application..."” This
provision discourages any resort to domestic



