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Preface

It has been said that America’s interest in interna-
tional education has peaked and ebbed with the
changing tide of the American political climate,
rising in times of economic expansion and ebbing
during periods of political isolation or economic
protectionism. Perhaps the cycle has finally been
broken and industry leaders, government policy-
makers, and educators alike have come to under-
stand the importance of making a permanent
commitment to international education. In the last
half of the twentieth century, America faced an
increasingly competitive global marketplace and a
mounting trade deficit. Rather than seek protec-
tion behind often-politicized trade laws, America’s
leaders committed themselves and the nation to
policies of free trade and open investment. Ameri-
can firms realized that they had no choice but to
compete aggressively with foreign competitors, in
markets both here and abroad. Witness not just
America’s great multinational corporations, but
also the successes of the many small- and medium-
sized companies that today do business interna-
tionally. Among nations, the spirit of free trade
became contagious. Examples can be seen every-
where: The rush of nations to join the World
Trade Organization, the growth of regional eco-
nomic integration, the privatization of national
economies, and the opening of once tightly con-
trolled markets in developing countries and in for-
merly communist countries as well. The outcome
has been the globalization of the world’s economy
and of world markets for goods and services. It is
in this climate that we have seen the greatest
renewal of interest in international business edu-
cation in America’s history.

TRADE, INTELLECTUAL PROPERTY,
AND FOREIGN DIRECT INVESTMENT:
A THEMATIC APPROACH

This book is intended for use in courses in Interna-
tional Business Law, International Business Trans-
actions, or the Law of International Trade and
Investment. Our thematic approach is patterned

after the basic market-entry strategies of most
firms as they expand into foreign markets: Trade
in goods and services, protection and licensing of
intellectual property rights, and foreign direct
investment. Through the study of law, we attempt
to provide a fairly comprehensive treatment of
each of these market-entry methods, as well as
variations and combinations of each as they fit
into the overall strategy of a particular firm. We
begin our discussion with trade, which involves
the least penetration into the foreign market, and
progress to foreign direct investment, which
immerses the firm completely in the social, cul-
tural, and legal systems of its host country. This
progression also mirrors the life cycle of many
firms as they mature and move more aggressively
into new foreign markets.

PRIVATE AND PUBLIC
INTERNATIONAL LAW

This text emphasizes both private and public law.
The private law applicable to international busi-
ness transactions, for example, includes the law of
international sales, trade finance and letters of
credit, distribution agreements, agreements with
foreign sales representatives, licensing agreements,
and other governing law. Public international law
includes conventions, treaties, and agreements
between nations that make up the legal frame-
work within which international business takes
place. The treaties of the European Union, the
GATT agreements, and NAFTA are prime ex-
amples. Public international law provides the basis
for the government regulation of international
business. It affects the environment within which a
firm’s international business strategies are devel-
oped and the firm’s responsibility under national
laws and administrative regulations. Customs and
tariff laws are good examples, as are laws that
open markets to foreign investors. We also cover
general principles of the law of nations, as well as
the work of various intergovernmental organiza-
tions (such as UN agencies, the WTO, and the
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OECD), because these are fundamentals needed
for study.

INTERNATIONAL AND COMPARATIVE
APPROACH

No text can attempt to teach the law of every
nation in which a firm might do business. We have
resisted the temptation to simply catalog foreign
laws. Instead, foreign laws and foreign case deci-
sions are presented throughout the book for com-
parison purposes, to illustrate differences in legal
or economic systems, or to illustrate differences in
doing business in other countries. Where applica-
ble, we compare civil law, common law, socialist
law, Islamic law, and concepts from different legal
systems. Examples include comparative sales law,
labor law, advertising law, and agency law. For
instance, our discussion of Chinese law provides
U.S. readers with many interesting comparisons,
because the United States and China are in differ-
ent stages of development, with very different
political systems. European law is discussed
throughout the book. Of course, U.S. law and rel-
evant international agreements, uniform codes,
and the decisions of international tribunals are
treated in greater detail.

A BUSINESS AND MANAGERIAL
PERSPECTIVE

We begin with the premise that the world of inter-
national business is a dangerous place, and that
the management of international business is the
management of risk. Whether one is developing
and implementing an international business strat-
egy, or managing an international business trans-
action, an understanding of the special risks
involved will help assure a project’s success. In
keeping with our thematic approach, we examine
the risks of trade (e.g., managing credit or marine
risk), protecting and licensing intellectual property
(e.g., dealing with gray market goods or register-
ing foreign patents), handling foreign mergers and
acquisitions (e.g., unexpected differences in for-
eign corporate or labor law), and evaluating polit-
ical risk in less stable regions of the world. We
then learn how to avoid, reduce, or shift the risk
to other parties or intermediaries. The case study
approach is excellent for this purpose, as readers

can see first hand the mistakes others have made,
and how disputes are resolved.

We also stress strategic business decision mak-
ing. For example, our chapter on imports, cus-
toms, and tariff law does not simply view
importing as an isolated transaction. Rather, it
addresses the importance of customs and tariff
law on a firm’s global operations, such as the
selection of contractors or the location of overseas
plants and factories. This technique is carried
throughout the book.

CULTURAL, POLITICAL, SOCIAL,
AND EcoNomIc CONCERNS

We have made a special effort to discuss the cul-
tural, political, social, and economic aspects of
international business as they bear on differences
in attitudes toward the law, their impact on trade
relations, and how they affect the way we do busi-
ness in a foreign country. In discussing trade
issues, it is almost impossible to separate politics,
foreign policy, and trade. Thus, we have devoted
considerable attention to current events in Cuba,
Myanmar, China, and elsewhere. Many topics
require a historical perspective, such as Smoot-
Hawley of the 1930s, the Suez Crisis of the 1950s,
Cuba, the Iranian Revolution, and the Gulf War,
and their impact on business. We also discuss
U.S.~China relations and the potential impact on
U.S. trade and investment there. Readers are asked
to consider the impact of world current events on
strategic business decisions, particularly in unsta-
ble regions or under hostile political and economic
conditions.

DeVELOPING COUNTRIES

The developing countries of Africa, Asia, Latin
America, and the Caribbean present special prob-
lems for their richer trading partners. We have
tried to paint a realistic picture of trade opportu-
nities, colored by the realities of disease, poverty,
and environmental degradation that threaten
much of our planet. Trade and investment issues
in developing countries are incorporated in all
parts of the book. Examples include the 2000
Cotonou Agreement that will define relations
between Europe and its trading partners in the
developing world for much of the century to



come, the recent U.S. trade initiatives for Africa,
and negotiations for a Western Hemisphere trade
agreement.

ETHICS AND SOCIAL RESPONSIBILITY

Because ethical questions can arise in varying con-
texts, we have chosen to integrate the subject
throughout the book. Examples include bribery
and corruption, child labor, environmental protec-
tion, export violations, prison and forced labor,
special issues related to U.S. investment in Mexi-
can maquiladora plants, and others.

To OuUR FOREIGN READERS

We are pleased to know that our work is con-
tributing to student learning at universities on vir-
tually every continent and in every region of the
world. Naturally, our audience is primarily an
American one. We necessarily devote a major por-
tion of the text to American law, to U.S. trade rela-
tions, and to the needs of the American firm.
However, we have made every effort to maintain
our international perspective, and to draw impor-
tant international comparisons. Foreign cases
appear throughout the book, as does discussion of
foreign codes and practices. Moreover, the
increased reliance on uniform rules, harmonized
codes, and international standards makes the
book suitable for any student interested in interna-
tional business law.

Key RevisioNs TO THE FIFTH EDITION

The 5™ Edition of International Business Law and
Its Environment contains numerous revisions. The
change most noticeable to our long-time users is
that the European Union chapter (Chapter 14) has
been moved to Part Three. This was done because
we believe that issues of regional economic inte-
gration (including both the EU and NAFTA)
should be addressed after the reader has been
introduced to the GATT/WTO materials.

Another important change is that the materials
on privatization are now integrated with the mate-
rials on expropriation and nationalization into a
new Chapter 19, Nationalization, Expropriation,
and Privatization. Privatization is the reversal of
the nationalization process, and its mechanics are
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more easily understood when learned together with
the mechanics of nationalization. The risks of pri-
vatization are, to a large extent, renationalization,
so this close interrelation suggests simultaneous
treatment.

As with each new edition, we have updated to
include many new cases. A few of these are: Adler
v. The Federal Republic of Nigeria, Compaq Com-
puter Corporation v. Commissioner, DIP SpA v.
Commune di Bassano del Grappa, United States
v. Golden Ship Trading Co., Grupo Mexicano
de Desarrollo, S.A. v. Alliance Bond Fund, Inc.,
Hudson River Audubon Society v. United States,
In the Matter of Cross Border Trucking, Made
in the USA Foundation v. United States, Metal-
clad Corp. v. The United Mexican States, Rubrgas
AG v. Marathon Oil Co., and United States—Sec-
tions 301-310. Some decisions were handed down
only days before the manuscript for this text was
completed.

In addition, this edition contains more foreign
law decisions, and decisions of international tri-
bunals, than did previous editions. Where possible,
cases deleted from prior editions have either been
discussed in the text or included as end-of-chapter
questions to provide continuity to users of previ-
ous editions.

Other updates throughout include:

PART ONE: THE LEGAL ENVIRONMENT
OF INTERNATIONAL BUSINESS

* Introduction to European business and case
law in the first chapter.

¢ Updated trade and economic data discussion.

e Current political and economic changes in
China, Russia, Eastern Europe, and the devel-
oping countries.

* New material on ethics and the OECD antib-
ribery convention.

* Updated material on human rights issues.

PART TWO: INTERNATIONAL SALES,
CREDITS, AND THE COMMERCIAL
TRANSACTION

e New material on conflict of laws.
* Analysis of the 1999 Unified Contract Law of
China.
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Digital signatures and electronic commerce.

e New CISG case law is discussed.
e Standard contract terms in the United States,

Germany, and China is compared.

e Inclusion of Incoterms 2000.
¢ Expanded treatment of air cargo, and the 1999

Montreal Convention (replacing the Warsaw
Convention).

Proposed amendments to the Carriage of
Goods by Sea Act.

New sections and case law on the liability of
freight forwarders and other transportation
intermediaries.

U.S. ocean shipping reform.

PART THREE: INTERNATIONAL
AND U.S. TRADE LAW

WTO trade negotiations and the resolution of
trade disputes.

U.S. trade relations with China, Russia, and
Vietnam.

Trade with Cuba, including historical over-
view, and the international response to Helms-
Burton.

Human rights and business issues in Myanmar
and the U.S. response are analyzed.

Updates and new case law on U.S. fast-track
authority.

New antidumping and countervailing duty law
amendments.

Analysis of new trade disputes and recent WTO
panel decisions.

Food safety laws and the European farm epi-
demics are addressed.

Global financial services are updated.

U.S. Section 301 “Carousel Law” updated and
the WTO response.

Complete revision of the chapter on Imports,
Customs, and Tariff law, with all new material
on compliance and enforcement, appeals, cus-
toms classification, rules of origin, African and
Caribbean preferences, and more.

Major revision and updates to the NAFTA
chapter, including cross-border trucking (2001)
and Metalclad (2000) decisions.

EU materials are updated, including the 2001
Treaty of Nice expanding EU membership and
defining the EU role in the twenty-first century.

EU trade relations with developing countries
and the 2000 Cotonou Agreement.

PART FOUR: REGULATION OF THE
INTERNATIONAL MARKETPLACE

Updated treatment of laws governing termina-
tion of agents in a foreign jurisdiction, particu-
larly in emerging economies.

The Convention on Combating Bribery of
Foreign Public Officials in International Busi-
ness and other new international antibribery
initiatives.

Expanded and updated treatment of the Paris
Convention, the WIPO international patent
application process, and the Madrid Protocol.
Discussion of the Internet Corporation for
Assigned Names and Numbers and its new Uni-
form Domain Name Dispute Resolution Policy.
Modifications to the Berne Convention associ-
ated with Internet intellectual property issues.
Expanded discussion of the TRIPS agreement,
including new litigation.

Expanded discussion of EU directives mandat-
ing a “high disclosure” model of securities reg-
ulation.

New treatment of the international taxation of
E-Commerce.

New techniques and development in privatiza-
tion transactions.

New international developments in gender dis-
crimination legislation and judicial decisions.
New materials on international child labor
initiatives.

New EU “Green Papers” seeking to create
Union-wide environmental standards.

e The December 2000 Ban on Toxic Substances.
e New environmental decisions by CITES.

Emerging distinctions between the European
competition law and U.S. antitrust law, particu-
larly in the contexts of technology develop-
ment, product distribution, and enforcement.

OUR GREATEST CHALLENGE

Perhaps the greatest challenge in preparing this edi-
tion has been simply to keep up with the rapid pace
of political, economic, and legal changes. Revisions
had to be made almost daily to keep abreast of cur-



rent developments. In our final days of editing, the
EU ministers approved the Treaty of Nice that will
open the EU to other European nations and estab-
lishes the direction of the European Union in the
twenty-first century. Other issues that we followed
are not yet resolved. The best example is in
U.S.—China trade. No sooner had the United States
granted normal trade status to China, than both
countries started trading barbs over U.S. relations
with Taiwan and the Chinese seizure of an Ameri-
can aircraft. Although the matter was not yet
resolved at the time of this writing, its inclusion in
the book will provide a discussion point of how the
shifting winds of foreign policy can threaten U.S.
business interests overseas.

As we go to press, there are bills and treaties still
pending before Congress and appellate court cases
not yet decided. One bill may completely overhaul
the legal liability of ocean carriers for the first time
since 1936. A pending international treaty will soon
replace the seventy-year-old Warsaw Convention
that defines the liability of air carriers. An upcom-
ing decision by the U.S. Supreme Court will clarify
the authority of the U.S. Customs Service. Yet, we
did our best to discuss these and other important
pending issues. And there are other areas of “unfin-
ished business.” Will China gain membership in the
WTO? What course will the negotiations take
toward a Free Trade Area of the Americas? What
lies ahead for the next round of multilateral trade
negotiations at the WTO? These are questions that
must be reserved for the next edition.

PEDAGOGICAL FEATURES OF THE
FirtH EDITION

Pedagogical features of previous editions have

been retained to facilitate student learning.

® Both landmark and cutting-edge cases from
U.S. and foreign courts, including recent deci-
sions of the WTO, NAFTA, ICSID, and other
international tribunals.

e Foreign Accents boxes present current real-
world issues.

¢ Expanded list of frequently used acronyms in
international business.

e Expanded Internet links now include many
explanatory notes.

¢ Figures and tables enhance topical coverage.
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SUPPLEMENTAL MATERIALS

¢ The Instructor’s Manual with Test Bank has
been greatly revised and enhanced by Kimber-
lainne Podlas of Bryant College. In addition to
answers to Case Questions, end-of-chapter
Questions and Case Problems, and Managerial
Implications, this edition of the Instructor’s
Manual contains Chapter Summaries, lists of
chapter cases, Supplemental Cases, Teaching
Suggestions, Internet Activities, and Supple-
mental Exercises. In addition, the Test Bank has
been revised and expanded.

e PowerPoint slides are available on the text web-
site at http://schaffer.westbuslaw.com. These
can be used by instructors as a lecture aid, and
by students as a study aid.

e The text website at http://schaffer.westbus-
law.com contains updates to Internet
addresses, whenever possible, and links to
Court Case Updates, Author Updates, and the
West Teaching Support site, among others.

West is committed to providing you with the
finest educational resources available including
the full complement of West resources. Because we
prepare our instructor resources with a variety of
teaching environments in mind, it is likely that
you will need only a portion of these for your
course. Before you request an item, we ask that
you please read thoroughly the description of each
resource on the website at bitp://www.westbus-
law.com. If you still need more information about
resources, we urge you to contact your local
West/Thomson Learning sales representative.
Many teaching and learning resources can be
downloaded directly from this site. The following
teaching resources are available to qualified
adopters of West legal studies textbooks:

o Westlaw®. Ten free hours of West's computer-
ized legal research gives instructors access to
U.S. Codes, federal regulations, and numerous
special libraries.

e West Legal Studies Video Library. West offers an
extensive collection of legal studies videos devel-
oped through alliances with Court TV, The
American Bar Association, CNN;, and other pre-
mier institutions. Contact your Thomson Learn-
ing/West Legal Studies Sales Representative.
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