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PREFACE

Perhaps the most important development in legal thought in the last
quarter century has been the application of economics to an ever-increas-
ing range of legal fields, including those at once so fundamental and
apparently noneconomic as torts, criminal law, family law, procedure,
and constitutional law. Beset as it has been by controversy wholly expect-
able concerning a movement that challenges not only the methodological
but also the political predispositions of many traditional legal scholars
as well as many law students, lawyers, and judges — derided as it has
often been both as obvious and as obviously wrong — the economic
analysis of law has nevertheless managed to attract steadily growing
interest, both academic and practical, and to generate an expanding
and improving literature.?

When the first edition of this book was published in 1973, there
was neither textbook nor treatise on the application of economics to
law. This book was, and is, both. Although still the only treatise, it is
no longer the only textbook. There are now on the market a number
of edited books of readings, mainly by lawyers, designed particularly
for students;? two textbooks by economists;® and a law-and-economics
casebook, also by an economist.* None of these books, however, attempts
the breadth and depth of coverage of this one.

The basic choice in doing a textbook about the economics of law is
structural: whether to use economic principles or legal principles to
organize the book. If economic principles are used, legal principles are
then appended as examples. Such an approach, whatever its other

—_—

1. For recent, though already somewhat outdated, surveys of the field, see C.G. Velja-
novski, The New Law-and-Economics: A Research Review (1982); The Place of Economics
in Legal Education, 33 J. Leg. Educ. 183 (1983).

2. See, e.g., Economic Foundations of Property Law (Bruce A. Ackerman, ed. 1975);
The Economics of Contract Law (Anthony T. Kronman & Richard A. Posner, eds. 1979);
Economics of Corporation Law and Securities Regulation (Richard A. Posner & Kenneth
E. Scott, eds. 1980); Readings in the Economics of Law and Regulation (A.I. Ogus &
C.G. Veljanovski, eds. 1984).

3. Werner Z. Hirsch, Law and Economics: An Introductory Analysis (1979); A. Mitchell
Polinsky, An Introduction to Law and Economics (1983).

4. Charles J. Goetz, Cases and Materials on Law and Economics (1984).

xXix



5% Preface

merits, cannot convey an adequate sense of the integrated structure
of legal principles and institutions. The law is a system; it has a unity
that economic analysis can illuminate; but to see the unity you must
study the system. This book tries to make the economic principles emerge
from a systematic (although necessarily incomplete) survey of legal prin-
ciples. A glance at the index will show that most topics in microeconomics
(price theory)® are discussed in the book, although not in the same
order as in an economics textbook. Since so much of the legal system
1s concerned with nonmarket behavior — with the family, crime, acci-
dents, litigation, and much else that is remote from the conventional
marketplace of economic theory — this book emphasizes the economics
of nonmarket behavior more than is customary in a microeconomics
text. In contrast to the heavily normative emphasis of most writing,
both legal and economic, on law, the book emphasizes positive analysis:
the use of economics to shed light on the principles of the legal system
rather than to change the system.

The book presupposes no previous acquaintance by the reader with
economics.® Law students with math block need not fear this book. The
book presupposes no previous acquaintance with law, either; and al-
though it will mean more to people who have studied at least some
law than to those who have studied none, it can serve as an introduction
to law for economists and other social scientists who would like to learn
something about the legal system and perhaps do research on it.” Finally,
the book is as I have said a treatise on the economic analysis of law,
but of course a shorter and less thorough treatise than it would be if
it had not been written primarily for students. Although for the most
part a summary of ideas contained in previously published scholarship,
my own and many others’ (cited in the reference section at the end of
each chapter), the present edition, like its predecessors, contains a signifi-
cant amount of original analysis.

Those familiar with the previous editions may be surprised how exten-
sive are the revisions that I have made for this one. But not only has
a great deal of law-and-economics scholarship been produced since 1977
(the date of the second edition); my experience as a federal court of
appeals judge since 1981 has stimulated me to explore applications of
economics in fields I had not gone deeply into as a law professor or
consultant, and has caused me to modify some of my ideas about other

5. The principles of economics, excluding special principles used to analyze aggregate
economic phenomena such as inflation, unemployment, economic growth, and business
cycles; those phenomena are the subject of macroeconomics.

6. Those wishing to develop an acquaintance would be well-advised to begin with
Jack Hirshleifer, Price Theory and Applications (3d ed. 1984); also very worthwhile, but
more difficult, are Gary S. Becker, Economic Theory (1971), and George J. Stigler, The
Theory of Price (3d ed. 1966).

7. Where there is a good text, accessible to nonlawyers, on the law discussed in a
chapter, I cite it (occasionally them) in the first footnote of the chapter.
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fields. I hope the result is a better book; I know it is a longer one,
and this leads me to make a suggestion about teaching and learning.
The book is too long to be taught in a quarter or semester course.
For such a course, which in a law school is best offered either in the
second half of the first year or the first half of the second year, I suggest
trying to cover only Parts I through III (basic economic principles, the
common law, and the regulation of monopolies) plus VI (the legal pro-
cess, including procedure). I hope, however, that the student who takes
such a course will read the rest of the book on his own time, for he
(or she) will find the other parts both an aid to understanding the fields
of law that they discuss and a reinforcement of his understanding of
the parts covered in the course.

A number of friends and colleagues were kind enough to read and
comment on various chapters: Douglas Baird, Mary Becker, Walter Blum,
Christopher DeMuth, Frank Easterbrook, Robert Ellickson, Daniel
Fischel, Walter Hellerstein, James Krier, William Landes, Saul Levmore,
Michael Lindsay, Sam Peltzman, Carol Rose, Andrew Rosenfield, Steven
Shavell, George Stigler, Geoffrey Stone, Cass Sunstein, and Robert Wil-
lis. I am most grateful to them; to Dwight Miller, Keith Crow, and Richard
Cordray for research assistance; to the Law and Economics Program
of the University of Chicago Law School for defraying the cost of that
assistance; to Robert Mrofka, for the idea behind Figures 13.2 and 13.3
in Chapter 13; to my wife, Charlene, for editorial assistance; and to
the economists who have most shaped my thinking about economics —
Gary Becker, Ronald Coase, Aaron Director, William Landes, and
George Stigler.

Richard A. Posner
October 1985
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