THE
EARLY HISTORY OF

[SMAILI
JURISPRUDENCE

2
Law under the Fatimids

A critical edition of the Arabic text and English
‘translation of al-Qadi al-Nu‘man’s Minhaj al-fara’id

Edited and Translated by
AGOSTINO CILARDO




The Early History of
Ismaili Jurisprudence

Law under the Fatimids

A critical edition of the Arabic
text and English translation of
al-Qadi al-Nu‘man’s Minhaj al-fara’id

ik

—»\ .::i_r':
Agostin ﬁar 4 TES

I.B.Tauris Publishers
LONDON » NEW YORK
in association with
The Institute of Ismaili Studies
LONDON



Published in 2012 by I.B.Tauris & Co Ltd
6 Salem Rd, London W2 4BU

175 Fifth Avenue, New York NY 10010
www.ibtauris.com

in association with The Institute of Ismaili Studies
210 Euston Road, London NW1 2DA
www.iis.ac.uk

Distributed in the United States of America and in Canada
Exclusively by Palgrave Macmillan, 175 Fifth Avenue, NY 10010

Copyright © Islamic Publications Ltd, 2012

All rights reserved. Except for brief quotations in a review, this book,
or any part thereof, may not be reproduced, stored in or introduced
into a retrieval system, or transmitted, in any form or by any means,
electronic, mechanical, photocopying, recording or otherwise, with-
out the prior written permission of the publisher.

ISBN 978 1 78076 129 9

A full cip record for this book is available from the British Library
A full cip record for this book is available from the Library of
Congress

Library of Congress catalog card: available

Typeset in Minion Tra for The Institute of Ismaili Studies
Printed and bound in Great Britain by T.J. International, Padstow,
Cornwall

d
,. ! MIX
Paper from
responsible sources

Eﬁg FSC® C013056



THE EARLY HISTORY OF ISMAILI JURISPRUDENCE



The Institute of Ismaili Studies

Ismaili Texts and Translations Series, 18

Editorial Board: Farhad Daftary (general editor), Wilferd Madelung
(consulting editor), Nader El-Bizri, Heinz Halm, Abbas Hamdani,
Hermann Landolt, Mehdi Mohaghegh, Roy Mottahedeh, Azim
Nanji, Ismail K. Poonawala, Ayman F. Sayyid, Paul E. Walker

Previously published titles:

L.

Ibn al-Haytham. The Advent of the Fatimids: A Contemporary
Shi‘i Witness. An edition and English translation of Ibn
al-Haytham’s Kitab al-Munazarat, by Wilferd Madelung and
Paul E. Walker (2000).

Muhammad b. ‘Abd al-Karim al-Shahrastani. Struggling with
the Philosopher: A Refutation of Avicenna’s Metaphysics. A new
Arabic edition and English translation of al-Shahrastani’s Kitab
al-Musara‘a, by Wilferd Madelung and Toby Mayer (2001).
Ja'far b. Mansiar al-Yaman. The Master and the Disciple: An
Early Islamic Spiritual Dialogue. Arabic edition and English
translation of Ja‘far b. Mansir al-Yaman’s Kitab al-‘alim wa’l-
ghulam, by James W. Morris (2001).

Idris ‘Imad al-Din. The Fatimids and their Successors in Yaman:
The History of an Islamic Community. Arabic edition and
English summary of Idris ‘Imad al-Din’s ‘Uyiin al-akhbar, vol.
7,by Ayman F. Sayyid, in collaboration with Paul E. Walker and
Maurice A. Pomerantz (2002).

Nasir al-Din Tasi. Paradise of Submission: A Medieval Treatise
on Ismaili Thought. A new Persian edition and English transla-
tion of Nasir al-Din Tast’s Rawda-yi taslim, by S.]. Badakhchani
with an introduction by Hermann Landolt and a philosophical
commentary by Christian Jambet (2005).

al-Qadi al-Nu‘'mén. Founding the Fatimid State: The Rise of
an Early Islamic Empire. An annotated English translation of
al-Qadi al-Nu‘man’s Iftitah al-da‘wa, by Hamid Haji (2006).
Idris ‘Imad al-Din. ‘Uyian al-akhbar wa-funin al-athar. Arabic
critical edition in 7 volumes by Ahmad Chleilat, Mahmoud
Fakhoury, Yousef S. Fattoum, Muhammad Kamal, Ma’moun
al-Sagherji and Ayman F. Sayyid (2007-2009).



10.

11.

12.

13.

14.

15.

Ahmad b. Ibrahim al-Naysabari. Degrees of Excellence: A
Fatimid Treatise on Leadership in Islam. A new Arabic edition
and English translation of Ahmad b. Ibrahim al-Naysabari’s
Kitab ithbat al-imama, by Arzina Lalani (2010).

Hamid al-Din Ahmad b. ‘Abd Allah al-Kirmani. Master of the
Age: An Islamic Treatise on the Necessity of the Imamate. A criti-
cal edition of the Arabic text and English translation of Hamid
al-Din al-Kirmani’s al-Masabih fi ithbat al-imama, by Paul E.
Walker (2007).

Orations of the Fatimid Caliphs: Festival Sermons of the Ismaili
Imams. An edition of the Arabic texts and English translation of
Fatimid khutbas, by Paul E. Walker (2009).

Taqi al-Din Ahmad b. ‘Ali al-Magqrizi. Towards a Shi‘i
Mediterranean Empire: Fatimid Egypt and the Founding of Cairo.
The reign of the Imam-caliph al-Mu‘izz, from al-Maqrizi’s
Itti‘az al-hunafd’ bi-akhbar al-a’imma al-Fatimiyyin al-khulafa’,
translated by Shainool Jiwa (2009).

Taqial-Din Ahmad b. ‘Alial-Maqrizi. Itti‘az al-hunafd’ bi-akhbar
al-a’imma al-Fatimiyyin al-khulafa’. Arabic critical edition in 4
volumes, with an English introduction by Paul E. Walker and
notes by Ayman F. Sayyid (2010).

Nagir al-Din Tasi. Shi‘i Interpretations of Islam: Three Treatises
on Theology and Eschatology. A Persian edition and English
translation of Nasir al-Din Tuasi’s Tawalla wa tabarra, Matlib
al-mu'minin and Aghaz wa anjam, by S. ]. Badkhchani (2010).
al-Mu’ayyad al-Shirazi. Mount of Knowledge, Sword of Eloquence:
Collected Poems of an Ismaili Muslim Scholar in Fatimid Egypt. A
translation from the original Arabic of al-Mu’ayyad al-Shirazi’s
Diwan, translated by Mohamad Adra (2011).

Ahmad b. Ibrahim al-Naysabiri. A Code of Conduct: A Treatise
on the Etiquette of the Fatimid Ismaili Mission. A critical
Arabic edition and English translation of Ahmad b. Ibrahim
al-Naysabari’s Risala al-mujaza al-kafiya fi adab al-duat, by
Verena Klemm and Paul E. Walker with Susanne Karam (2011).



16.

17.

Mansir al-‘Azizi al-Jawdhari. Inside the Immaculate Portal: A
History from Early Fatimid Archives. A new edition and English
translation of Mansar al-‘Azizi al-Jawdharis biography of
al-Ustadh Jawdhar, the Sirat al-Ustdidh Jawdhar, by Hamid Haji
(2012).

Nagir-i Khusraw. Between Reason and Revelation: Twin
Wisdoms Reconciled. An annotated English translation of
Nasir-i Khusraw’s Kitab-i jami‘ al-hikmatayn, by Eric Ormsby
(2012).



The Institute of Ismaili Studies

The Institute of Ismaili Studies was established in 1977 with the
object of promoting scholarship and learning on Islam, in the histor-
ical as well as contemporary contexts, and a better understanding of
its relationship with other societies and faiths.

The Institute’s programmes encourage a perspective which is not
confined to the theological and religious heritage of Islam, but secks
to explore the relationship of religious ideas to broader dimensions
of society and culture. The programmes thus encourage an interdis-
ciplinary approach to the materials of Islamic history and thought.
Particular attention is also given to issues of modernity that arise as
Muslims seek to relate their heritage to the contemporary situation.

Within the Islamic tradition, the Institute’s programmes promote
research on those areas which have, to date, received relatively little
attention from scholars. These include the intellectual and literary
expressions of Shi‘ism in general, and Ismailism in particular.

In the context of Islamic societies, the Institute’s programmes are
informed by the full range and diversity of cultures in which Islam is
practised today, from the Middle East, South and Central Asia, and
Africa to the industrialised societies of the West, thus taking into
consideration the variety of contexts which shape the ideals, beliefs
and practices of the faith.

These objectives are realised through concrete programmes
and activities organised and implemented by various departments
of the Institute. The Institute also collaborates periodically, on a
programme-specific basis, with other institutions of learning in the
United Kingdom and abroad.



The Institute’s academic publications fall into a number of inter-
related categories:

1. Occasional papers or essays addressing broad themes of the rela-
tionship between religion and society, with special reference to
Islam.

2. Monographs exploring specific aspects of Islamic faith and
culture, or the contributions of individual Muslim thinkers or
writers.

3. Editions or translations of significant primary or secondary
texts.

4. Translations of poetic or literary texts which illustrate the rich
heritage of spiritual, devotional and symbolic expressions in
Muslim history.

5. Works on Ismaili history and thought, and the relationship of the
Ismailis to other traditions, communities and schools of thought
in Islam.

6. Proceedings of conferences and seminars sponsored by the
Institute.

7. Bibliographical works and catalogues which document manu-
scripts, printed texts and other source materials.

This book falls into category three listed above.

In facilitating these and other publications, the Institute’s sole
aim is to encourage original research and analysis of relevant issues.
While every effort is made to ensure that the publications are of a
high academic standard, there is naturally bound to be a diversity of
views, ideas and interpretations. As such, the opinions expressed in
these publications must be understood as belonging to their authors
alone.



Acknowledgements

I wish to express my gratitude to The Institute of Ismaili Studies
for kindly providing me with a copy of the Kitab al-yanba‘ (MS
1262, Arl, ZA) and two copies of the Minhgj al-fard’id {Cortese,
Descriptive Catalogue, p. 53, no. 82/889; Cortese, Zahid Ali
Collection, pp. 118-119, no. 101). I am indebted also to the Bombay
University Library for giving me a copy of the manuscript from the
Fyzee Collection. My warmest thanks go to Fayaz S. Alibhai and Lisa
Morgan who critically read my text, shaping its linguistic form and
making useful remarks. [ am also grateful to Hamid Haji for prepar-
ing the Arabic CRC so meticulously and beautifully. Last but not
least, I wish to express my gratitude to Professor Wilferd Madelung
for reading my work and offering useful suggestions.

Xi



Table of Contents

Acknowledgements

Introduction
The life and works of al-Qadi Abua Hanifa al-Nu‘man

Differences among al-Nu‘'man’s five Ismaili works,
and a comparison of their doctrines with Imami and
Sunni doctrines on inheritance

Conclusion

Note on the edition
Translation of the Minhdj al-fard’id

Bibliography
English Index

Arabic Index
Arabic Text

Xi

43

81

87
91

125
137



Introduction

In my research on the Islamic law of inheritance, I have utilised
manuscripts written by scholars from the various schools of law. One
of these is the Minhaj al-fara’id, which is attributed to the Ismaili
qadi Abt Hanifa al-Nu‘man. It has proven invaluable in helping me
to fathom the various aspects of the inheritance system of the Sunni
as well as the Shi‘i, Zahiri and Ibadi schools of law.! With regard
to the early formation of the Imami and Ismaili schools of law, the
Minhaj has already helped to shed light on several issues which have
been examined elsewhere,” but many others remain, including, for
example, the relationship between the Ismaili school, the Imami
school and the remaining law schools; the comparison of the legal
works of al-Nu‘man in order to shed light on the development of
his thought. Above all, however, it has a bearing on the question of
the origin of Islamic law itself. Moreover, it has informed an exami-
nation of the meaning of the Qur’anic term kalala® as well as an

1. Agostino Cilardo, Diritto ereditario islamico delle scuole giuridiche
ismailita e imamita (Rome and Naples, 1993); Agostino Cilardo, Diritto
ereditario islamico delle scuole giuridiche sunnite (hanafita, malikita,
Safi‘ita e hanbalita) e delle scuole giuridiche zaydita, zahirita e ibadita
(Rome and Naples, 1994).

2. Examples include the division of the heirs by kin into classes and the
consequent negation of the doctrine of agnation, the privileges extended to
the firstborn child, and the exclusion of a wife from the inheritance of some
goods included in the estate. See Agostino Cilardo, ‘Some Peculiarities of
the Law of Inheritance. The Formation of Imami and Isma‘ili Law’, Journal
of Arabic and Islamic Studies, 3 (2000), pp. 127-137.

3. Agostino Cilardo, ‘Preliminary Notes on the Qur’anic Term
kalala’, in U. Vermeulen and J.M.F. van Reeth, eds, Law, Christianity and
Modernism in Islamic Society. Proceedings of the Eighteenth Congress of
the Union Européenne des Arabisants et Islamisants held at the Katholieke
Universiteit Leuven (September 3-September 9, 1996) (Leuven, 1998), pp.
3-12; Agostino Cilardo, The Qurianic Term kalala. Studies in the Arabic
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assessment of some recent reforms in inheritance law.*

Since the history of the rise and the nature of the Fatimid state
is well known, and the role of al-Nu‘man as a state jurist has also
been widely studied, I wish instead to focus on a doctrinal compari-
son of al-Nu‘man’s juridical works. Starting with an analysis of
the Minhaj and highlighting the figure and works of al-Qadi Abu
Hanifa al-Nu‘'man, I shall trace the development of Ismaili jurispru-
dence (figh) against the backdrop of the Imami as well as the Sunni
elaboration. In so doing, I will compare the doctrines expressed in
the Minhaj with those found in the other extant works of al-Nu‘mén.
From this examination, I hope to draw some conclusions about when
the Minhaj was composed, the originality of Ismaili jurisprudence,
and the relation between Ismaili jurisprudence and other schools of
law.

Al-Nu‘'man is generally considered the founder of Ismaili juris-
prudence, and its greatest exponent. Most scholars nevertheless
assert that Ismaili figh lacks originality and is closely dependent on
other systems of Islamic law. The present study takes this as its cue
to provide evidence to the contrary by a detailed examination of the
differences between Ismaili and other figh.

Stimulated by the challenge formulated by Muhammad Wahid
Mirza,® but limiting myself to the topic of inheritance, I shall thus
proceed to conduct a comparative study between the Ismaili system
of jurisprudence and the other Islamic systems of law. But such a
study ought to start by questioning Mirza’s general observation that
(1) there are no noteworthy differences between the Ismaili form

Language and Poetry, hadit, tafsir and figh. Notes on the Origin of the
Islamic Law (Edinburgh, 2005).

4. Agostino Cilardo, ‘On Some Recent Laws on the Islamic Law of
Inheritance’, in A. Fodor, ed., Proceedings of the Arabic and Islamic Sections
of the 35th International Congress of Asian and North African Studies
(ICANAS) (Budapest, 1-7 July 1997), Part 11: The Arabist, Budapest Studies
in Arabic, 21-22 (Budapest, 1999), pp. 193-204.

5. That is, to ‘conduct a comparative study between the Ismaili system
of jurisprudence and the other Islamic systems of law’ (Il aurait été
intéressant de faire une étude comparative entre le systéme ismaélien et
les autres systémes de jurisprudence musulmane’). See Muhammad Wahid
Mirza, ‘Avant-propos’ in his edition of Kitab al-igtisar, by al-Qadi Aba
Hanifa al-Nu‘man (Damascus, 1376/1957), p. xxxviii.
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of ‘ibadat (religious practices) and other forms of ‘ibadat, and (2)
Ismaili rules on muamalat (with respect to marriage, repudiation
and inheritance, for example), totally diverge from those of Sunni
and Imami systems of law. Such comparisons may appear pedantic,
but they are necessary in order to definitively fix al-Nu‘man’s own
theological background and thereby explore whether this was Maliki
or Hanafi, and to establish the doctrinal position of the Minhaj with
respect both to his other works and to works by the Imamis and the
Sunnis.






Chapter 1

The life and works of al-Qadi Aba
Hanifa al-Nu‘man

1. The Fatimids and al-Qadi Abd Hanifa al-Nu‘man

The history of the Fatimid dynasty (297-567/909-1171) and the life
and work of the Ismaili author and jurist al-Qadi al-Nu‘man (d.
363/974) during this period are popular fields of research for both
Western and Muslim scholars of Islamic studies.! The recurring
allegations, products of a Sunni polemic, that Ismailism is similar
to the religion of the Majiis and that the Ismailis tried to put an end
to the domination of Arabs and Islam, while themselves seeking
to dominate the Majis, are obviously false. De Sacy® believes that
until Aba ‘Abd Allah al-Shii (d. 298/911),* the Ismailis were noth-
ing more than an ordinary sect of the Shi‘is. This opinion is shared
by Ivanow’ who maintains that ‘Ismailism was in its plain religious

1. See, for instance, Farhad Daftary, The Isma'ilis: Their History and
Doctrines (2nd ed., Cambridge, 2007), pp. 167-172; Farhad Daftary, Ismaili
Literature: A Bibliography of Sources and Studies (London, 2004), pp.
142-146; Farhad Daftary, Ismailis in Medieval Muslim Societies, Ismaili
Heritage Series, 12 (London, 2005); Sumaiya Abbas Hamdani, Between
Revolution and State: The Path to Fatimid Statehood, al-Qadi al-Nu‘man
and the Construction of Fatimid Legitimacy (London, 2005); and the
Bibliography in the present work.

2. Wladimir Ivanow, Studies in Early Persian Ismailism (Leiden, 1948),
pp. 177-178.

3. Antoine Silvestre de Sacy, Exposé de la religion des Druzes (Paris,
1838), vol. 1, p. lxxii.

4. Called al-Mubhtasib, the founder of Fatimid rule in North Africa; see
S. M. Stern, ‘Abi ‘Abd Allah al-Shi'T, in EI2, vol. 1, pp. 103-104.

5. Wladimir Ivanow, Brief Survey of the Evolution of Ismailism (Leiden,
1952), p. 74.
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system closely connected with moderate, or Twelvers’, Shiism’,® even
if he rightly observes that ‘the elements of Shiism probably did not
go further than the importance attached to the theocratic principle
and a strong sympathy with the house of the Prophet’”

Five stages in the evolution of Ismailism can be distinguished,’
but it was during the second stage, which coincided with the Fatimid
era,’ that both the Ismaili movement and Ismaili literature attained
maturity. It is through the efforts of al-Qadi al-Nu‘man during this
period in elaborating the Ismaili juristic system that he may be
rightly considered the Fatimid jurist above all others and perhaps
led Poonawala to observe that ‘Isma‘ili law began with Nu‘man and
ended with him’.'°

Al-Nu‘man" entered the service of the first Fatimid Imam- Caliph

6. The name of this branch of the Shi‘a is equally Twelvers or
[thna‘asharis (Arabic), because they believe in twelve imams; they are
also called Imamis, because of the fundamental role of their imams, both
as legitimate interpreters of the Islamic sources and as leaders of their
community. See W. Madelung, Tmama’, in EI2, vol. 3, pp. 1163-1169.

7. Ivanow, Brief Survey, p. 31.

8. Ibid., pp. 28-30.

9. On the Fatimids, see Etienne M. Quatremeére, ‘Mémoires historiques
sur la dynastie des Khalifes Fatimites’, Journal Asiatique, 2, no. 3 (1836), pp.
97-142; Ferdinand Wiistenfeld, Geschichte der Fatimiden-Chalifen nach
arabischen Quellen (Géttingen, 1881); E. Graefe, ‘Fatimids’, in EI, vol. 3, pp.
88-92; Marius Canard, ‘Fatimids’, in EI2, vol. 2, pp. 850~-862. More recent
sources are cited in Daftary, Ismaili Literature, under Thierry Bianquis,
Michael Brett, Heinz Halm, Yaacov Lev, Paul Walker, etc.

10. Ismail K. Poonawala, ‘Al-Qadi al-Nu‘man and Isma‘li
Jurisprudence’, in Farhad Daftary, ed., Mediaeval Isma'ili History and
Thought (Cambridge, 1996), p. 132. See also Shamoon T. Lokhandwalla,
“The Origins of Ismaili Law’ (D. Phil. thesis, Faculty of Oriental Studies,
University of Oxford, 1951), pp. 17-18, 233,

11. See Husain F. al-Hamdani, ‘Some Unknown Isma‘ili Authors and
their Works’, Journal of the Royal Asiatic Society (1933), pp. 368-370;
Wladimir Ivanow, Ismaili Literature. A Bibliographical Survey (Tehran,
1963), pp. 32-37; Agha Buzurq, al-Dhari‘a il tasanif al-Shi‘a (Tehran, 1355~
1381/1936-1961), vol. 8, pp. 197-198, no. 771; Muhsin al-Amin al-Husayni
al-‘Amili, A‘yan al-Shi‘a (Beirut and Damascus, 1370-1382/1951-1962),
vol. 50, pp. 13-15, no. 11169; Carl Brockelmann, Geschichte der arabischen
Litteratur (GAL), 2 vols., 2nd ed., Weimar, 1943-1949; 3 supplements,
Leiden, 1937-1942, vol. 1, p. 201, no. 5; Brockelmann, GAL, supplement no.



