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European Community — Rules on competition — Abuse of dominant position —
Undertaking importing, warehousing and distributing medicinal products —
Wholesalers distributing products in national and other member state — Undertaking
deciding to distribute products itself — Orders for medicinal products by wholesalers
being refused — Aim of refusal to restrict parallel trade — Belief that parallel trade
harming undertaking’s trade — Whether refusal to meet orders constituting abuse of
dominant position — Article 82 EC (formerly EC Treaty, art 86).

The respondent was the Greek subsidiary of a pharmaceuticals research and
manufacturing company established in the United Kingdom. It imported,
warehoused and distributed the United Kingdom company’s pharmaceutical
products in Greece. As such it held the marketing authorisation in Greece, inter
alia, for a number of prescription-only medicinal products which formed the
basis of the instant dispute. Each of the applicant companies had for a number
of years bought those medicinal products from the respondent in order to
distribute them on the Greek market and in other member states.
Subsequently, the respondent altered its system of distribution on the Greek
market, citing a shortage of those medicines and stopped meeting the orders of
the applicants for the medicinal products in dispute and began itself to
distribute those products to Greek hospitals and pharmacies. The respondent
applied to the Epitropi Antagonismou (Competition Commission) for a
declaration that its policy of selling medicines directly to hospitals and
pharmacies did not infringe domestic competition rules. A few months later,
having taken the view that the supply of medicines on the Greek market had to
some extent normalised, the respondent began once more to supply limited
quantities of the medicinal products in dispute to the applicants. The
applicants, along with some Greek associations of pharmacists and
wholesalers, applied to the Epitropi Antagonismou for a declaration that the
sales policy of the respondent in respect of those medicinal products
constituted an abuse of the dominant position which those companies held on
the markets for the medicinal products in question (see Synetairismos
Farmakopoion Aitolias & Akarnanias (Syfait) v GlaxoSmithKline plc Case C-53/03
[2005] ECR 1-4609). By another decision, the Epitropi Antagonismou ordered
the respondent to meet the orders of the applicants for the medicinal products
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in dispute pending the decision in the Syfait case. The respondent lodged
applications with the Diikitiko Efetio Athinon (Athens Administrative Appeal
Court) for a stay of execution and an annulment of that decision, which were
rejected. Subsequently, the applicants brought an action before the Polimeles
Protodikio Athinon (Athens Court of First Instance) claiming that the conduct
of the respondent in interrupting supplies of medicinal products which had
been ordered constituted unfair and anti-competitive acts and an abuse of
the dominant position occupied by the respondent on the markets for the
medicinal products in dispute. Although the Polimeles Protodikio Athinon
ruled that the actions were admissible it dismissed them as unfounded, on the
ground that the refusal on the part of the respondent to supply was not
unjustified and could not constitute abuse of that company’s dominant
position. The applicants appealed against those judgments before the Efetio
Athinon (Court of Appeal, Athens) with the respondent cross-appealing. That
court, however, suspended its examination of some of the cases before it
pending the Court of Justice of the European Communities” decision in the
Syfait case in which it was held that it had no jurisdiction to reply to
the questions referred by the Epitropi Antagonismou since that body was not a
court or tribunal. Considering that, in order to deliver its judgments, it was
necessary to have answers to the same questions which the Epitropi
Antagonismou had referred, the Efetio Athinon decided to stay the appeal
proceedings and referred for a preliminary ruling under art 234 EC (formerly
art 177 of the EC Treaty), inter alia, the following question to the Court of
Justice whether there was an abuse of a dominant position contrary to art 82
EC" (formerly art 86 of the EC Treaty) if a pharmaceuticals company
occupying such a position on the national market for certain medicinal
products refused to meet orders sent to it by wholesalers on account of the fact
that those wholesalers were involved in parallel exports of those products to
other member states.

Held — Article 82 EC had to be interpreted as meaning that an undertaking
occupying a dominant position on the relevant market for medicinal products
which, in order to put a stop to parallel exports carried out by certain
wholesalers from one member state to other member states, refused to meet
ordinary orders from those wholesalers, was abusing its dominant position. It
was for the national court to ascertain whether the orders were ordinary in the
light of both the size of those orders in relation to the requirements of
the market in the first member state and the previous business relations
between that undertaking and the wholesalers concerned. The refusal by an
undertaking occupying a dominant position on the market of a given product
to meet the orders of an existing customer constituted abuse of that dominant
position under art 82 EC where, without any objective justification, that
conduct was liable to eliminate a trading party as a competitor. With regard to
a refusal by an undertaking to deliver its products in one member state
to wholesalers which export those products to other member states, such an
effect on competition might exist not only if the refusal impeded the activities
of those wholesalers in that first member state, but equally if it led to the
elimination of effective competition from them in the distribution of

a Article 82 EC, so far as material, provides: ‘Any abuse by one or more undertakings of a dominant
position ... shall be prohibited as incompatible with the common market insofar as it may affect trade
between Member States.’



