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Preface

When the first edition of this work was published in 1982 the law of arbitration
was at a watershed. The Arbitration Act 1979 was beginning to exert its
influence. The landmark decision of the House of Lords in The Nema had laid
down guidelines for the future course of arbitration which indicated a bold
change in direction for the principles governing appeals from an award, but
without clearly describing where the guidelines were to lead. Two further
decisions of the House of Lords in the Bremer Vulkan case and The Hannah
Blumenthal had opened up entirely new territory in examining the contractual
relationships involved in an arbitration, but had left many parts of the territory
unexplored. It was clear, as we wrote at the time, that ‘the law of arbitration is
on the move, but in precisely what direction it is impossible to say’.

Six and a half years later, the pace of progress has slackened but not faltered,
and its general direction can now be more clearly perceived. The contractual
analysis has been explored further in a number of decisions, notably The Leonidas
D and The Antclizo, and valuable theoretical work has been done along the way,
which is reflected in Chapter 32 of the present edition. But as a solution to the
practical problem to which it was principally addressed, that of killing off
moribund references, the contractual analysis has led to a virtual dead-end,
from which the way forward can only be through legislation.

In contrast, the stream of authority flowing from The Nema has flowed through
more fertile territory. The guidelines for appeals have been more fully worked
out in decided cases and in amendments to the Rules of Court. In consequence,
the principles and practice governing appeals from arbitrators’ decisions have
become reasonably well settled. This has enabled us to remove much speculative
material from Chapter 36 (Appeals), and to give a clearer and more concise
picture of the procedure and how it works in practice. A number of decisions
have clarified the scope of the arbitrator’s duty to give reasons for his award and
what those reasons should contain: this topic, formerly discussed in Chapter 36,
is now dealt with in Chapter 25 (Types of Award). The power of the Court to
order further reasons for the purposes of an appeal is discussed, as previously, in
Chapter 36.

As the number of successful applications for leave to appeal from arbitrators’
decisions has dwindled to a trickle, attention has been focused on other means of
challenging awards. Consistently with the spirit underlying the 1979 Act, these
challenges have been firmly resisted by the courts, except in those very few cases
indeed where intervention has been necessary to remedy a real injustice.
Attention has focused on topics such as bias, real or apparent (see pp. 249 et
seq.), correcting mistakes in the award (see pp. 558-561), and adducing fresh
evidence after the award (pp. 561-562). Little resort has been had to the other
possible means of challenging an unappealable award which we mentioned in
Chapter 37, no doubt because no case has arisen in which there has been a
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sufficiently serious disregard of the law to warrant invoking any of the
procedures which we there suggested. Moreover, attempts to treat certain types
of error as going to the arbitrator’s jurisdiction have been resisted as ‘driving a
juggernaut through the philosophy of the 1979 Act’ (p. 555). The discussion of
alternative remedies may, however, still be of value, if only to demonstrate their
very limited sphere of application, and is retained in Chapter 37 under the new
title ‘Recourse against unappealable awards’.

In keeping with the spirit of the 1979 Act, the courts have continued to favour
a benevolent approach to the construction of arbitration clauses, preferring if
possible to give them a wide rather than a restricted meaning (see pp. 117-121).
A similarly benevolent approach has been followed with regard to the
construction of awards (pp. 370-571), to clauses excluding the possibility of an
appeal on a question of law (p. 365), and towards the use of ‘equity clauses’
(Chapter 4).

There have been a number of important developments in the field of
international commercial arbitration, and in consequence Chapter 4, formerly
entitled ‘Foreign arbitral law’, has been substantially recast, and much new
material added, under the new title “The applicable law and the jurisdiction of
the Court’. The reader will now find in this Chapter a discussion of the questions
whether the arbitrator must apply the law to the substance of the dispute or to
the procedure to be followed, and if so what law, whether English law (including
the law of the EEC), foreign law, or some system of law derived from some
international or transnational source; whether these questions are affected by
the presence of an ‘equity clause’ or a provision for ‘amiable composition’. (Some
of this material was formerly in Chapter 37, where it was likely to be hidden
from the reader by the unhelpful title — ‘Procedures not by way of appeal’ —
with which the Chapter was previously labelled.) Important changes in the
Rules of Court regarding service out of the jurisdiction of proceedings affecting
arbitration have enabled a fuller account to be given of the jurisdiction of the
English courts over international arbitrations, and the circumstances in which
the courts will exercise or abstain from exercising jurisdiction.

We have taken account of the legislation, mainly fragmentary in character,
which has touched on the law of arbitration since the previous edition. The most
significant is the Civil Jurisdiction and Judgments Act 1982, which affects
arbitration in a number of ways (pp. 87, 92, 394-341, 483-484). There has been
new legislation concerning the powers of an arbitrator to award interest: this is
discussed, together with the somewhat wider powers which may in some cases
exist under the common law. Section 10(3) of the Arbitration Act 1985 was
passed to fill a gap in the powers with regard to default appointments of
arbitrators which we identified in the first edition. Note has also been taken of
the Companies Act 1985 and the Insolvency Act 1986 (Chapter 11), as well as
of the Supply of Goods and Services Act 1982 (p. 229). We have also considered
whether to include discussion of the Consumer Arbitration Agreements Act
1988, but have concluded that it lies outside the scope of a work concerned with
commercial arbitration.

Space does not permit us to enumerate the many other changes which will be
found in the text. These have tended to increase the length of the book. To
compensate for this, some of the Appendices have not been reproduced, namely
Appendix 1, Part 1 (Statutes no Longer in Force), Appendix 3 (Special case),
Appendix 4 (‘Manifest disregard’ under United States law), and Appendix 5
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(Fact and law). On the other hand Appendix 1 has been enlarged to include the
Arbitration (International Investment Disputes) Act 1966, not only for the
inherent interest of its provisions, but also because of its developing practical
importance in the field of international commercial arbitration. A new
Appendix 3 contains the text of the UNCITRAL Model Law, whose influence
on the development of arbitration law in the United Kingdom and elsewhere is
likely to be far-reaching. A new Appendix 4 contains the text of the principal
Arbitration Rules in common use in commercial arbitration in England, namely
the Rules of Conciliation and Arbitration of the International Chamber of
Commerce, the UNCITRAL Arbitration Rules, the London Maritime
Arbitrators’ Association Terms (1987), the Rules of the London International
Court of Arbitration, and the Institute of Civil Engineers’ Arbitration Procedure
(1983).

Of the very large number of decisions concerning arbitration which have
been reported since the first edition, not all have merited attention in the text.
So far as possible, however, we have noted every case which has served to
enlarge a proper understanding of the law of arbitration. Inevitably there may
be accidental omissions, as there were in the previous edition, and we extend
our gratitude to all those readers who have brought to our attention cases or
topics deserving of mention in the text, as well as some manifest errors, in the
hope and expectation that others will continue to do so in the future.

We also wish to express our gratitude to our publishers for their kindness in
agreeing to the preparation of a new index, and for their unfailing support and
patience throughout the preparation of the manuscript for publication.

The law is stated on the basis of cases reported and legislation published on or
before 1 January 1989.

M.J.M.
S.C.B.
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