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Preface ix

I was able to test the thoughts laid down in this book at meet-
ings in Helsinki (KATTI, 21 March 2007), Montréal (McGill
Round Table on Legal Education, 27-28 September 2007),
Maastricht (Conference Methods of Human Rights Research,
24 November 2007), Florence (EUI, 26 November 2007),
Stellenbosch (STIAS, 6-8 December 2007), Tilburg (Research
Group on Methodology of Law and Legal Research, 4 March
2008), Utrecht (SIM, 8 April 2008), Rovaniemi (conference on
30 years of legal education in the University of Lapland, 16
March 2009), Lammi (Nordic Graduate School, 19-20 March
2009) and London (Centre for Transnational Legal Studies,
20 April 2011). An amended Dutch version of this book
(published as Omstreden Rechtswetenschap) was presented at
Tilburg University on 25 November 2009 by way of comments
made by Monica Claes, Jan Vranken, Eric van Damme and
Edgar Du Perron. I profited a great deal from these meet-
ings, as I did from the comments made by Christa Dubois,
Jaap Hage, Jaakko Husa, Milan Janco, Mark Kawakami,
Eric Tjong Tjin Tai and Jan Vranken. Mark Kawakami also
provided excellent language editing.

Maastricht, May 2012
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Preface

This book deals with the aims, methods and organization of
legal scholarship. This theme has received a lot of attention in
the last few years but the primary goal of this work is not to
offer an elaborate overview of these recent discussions, which
have taken place in various countries. Instead, the following
pages offer a — sometimes personally inspired — essay on the
diverse aspects of doing academic work in the field of law. The
core of the argument is that legal science should primarily deal
with the ‘ought’ question: “What is it that people and organi-
zations are legally obliged to do?” This question cannot be
answered by mere reference to national legislation or case law,
but should always be based on arguments derived from other
sources. This makes the legal discipline a highly international
one: it does not deal with the positive law of one or more juris-
dictions, but with what is law in general. The many conclu-
sions that follow from this abstract summary will be discussed
in much detail in this book. It deals with questions such as,
‘What is the core of the legal approach?’ and, ‘To what extent
does the law meet the requirements of an academic disci-
pline?” and addresses the organization and assessment of legal
research and the importance of debate.

It was a pleasure to write this book. Having worked in
various law schools in the past twenty years, I felt the need to
proffer my own views of legal scholarship. This led to insights
that were sometimes surprising even to myself. I hope that
readers will find in this book some of the inspiration that I
experienced while writing it although, to be frank, some may
say that I conceded too much to Herman Melville’s well-
known aphorism that it is better to fail in originality than to
succeed in imitation.

viif



Introduction: a discipline in crisis?

1. An Identity Crisis

Traditional legal scholarship is under pressure. In several
countries around the world, a debate has evolved about the
aims and methods of the academic study of law. There are
various aspects to this debate. One question is, what should
legal academics be concerned with: the traditional study of
legislation and case law and its accommodation in the legal
‘system’ (an activity that is increasingly regarded as lacking in
creativity), or with much more elevated themes? Another ques-
tion is about the methods that should be used in legal research
and how this research should be assessed, prompting the ques-
tion, which research is ‘better’ and why should this be the case?
There have also been pleas to organize the legal discipline
more in line with other fields, including the introduction of
rigorous peer review and the classification of journals. Finally,
some have made the claim that legal academics should also be
substantively more oriented towards other fields (in particular
the social sciences) and that legal scholarship should develop
as an international discipline instead of one primarily dealing
with only one national law.

This debate is taking place in several European countries and,
in particular, in the United Kingdom and the Netherlands.
According to Becher (1989, 30), legal academics are seen by their
other colleagues in the university as ‘not really academic. (. . .)
Their scholarly activities are thought to be unexciting and uncrea-
tive, comprising a series of intellectual puzzles scattered along
“large areas of description™. Twining (1994, 141) characterizes
the traditional academic approach to law as ‘narrow, conserva-
tive, illiberal, unrealistic and boring’, with too much attention

1



2 The mind and method of the legal academic

being given to technical details and too little to the ‘big’ questions.
In the Netherlands, the discussion is at least partly the result of
the financial consequences attached to the uncertain status of
the legal discipline: lawyers often have difficulty in convincing
representatives of other disciplines, university administrators
and funding organizations of the quality of their work. See,
for a similar debate in Germany: Ipsen (2005), Engel & Schén
(2007), and Bernhart (2008); and for a general perspective on
methodology, Van Hoecke (2011). In France, a related discussion
is taking place about the merits of doctrinal work: see Jestaz &
Jamin (2004); Pimont (2006); and Muir-Watt (2011). Van Gestel
and Micklitz (2011) make the claim that doctrinal legal research
should be revitalized.

The debate about the aims and methods of legal scholarship
is not limited to Europe. While, in several European coun-
tries, the academic study of law is often seen as not academic
enough, the usual criticism in American law schools is that
there is too much attention to theory and interdisciplinarity in
teaching and research.

The starting point for this debate in the United States is arguably
the well-known article written by Judge Harry T. Edwards (1992),
in which he fulminates about the gap between legal practice and
the, in his view, often irrelevant and mediocre interdisciplinary
work published in the more prestigious law reviews. In addition,
he argued that future lawyers will no longer receive an adequate
legal education that prepares them to practice law as the national
law schools have been moving towards educating academics
instead of lawyers. According to Edwards (1992, 56), however,
“personal fascination” is not a justification for scholarship, of
any kind’. Deborah Rhode (2002, 1340) also complains that too
much legal research is not done well: ‘it exhaustively exhumes
unimportant topics or replicates familiar arguments on important
ones’.

Although the debate about aims and methods of academic
work in law has received new impetus in the last decade, it
is not a new discussion. At least since the beginning of the



Introduction 3

nineteenth century, the tocsin has sounded over the status of
the legal discipline. Well-known are the cries of distress by
Von Kirchmann (‘The Worthlessness of Jurisprudence as a
Body of Knowledge’) in 1848 and by Lundstedt (‘The Non-
Academic Character of the Legal Discipline’) in 1932. In the
Netherlands, it was Taco Mulder who, in 1937, published
a brochure with the title ‘I Accuse the Faculty of Law of
Being Non-Academic’. While the arguments of these authors
are diverse, they all enter into combat with traditional legal
scholarship.

The plea of Von Kirchmann in 1848 best fits the present discus-
sion: its main point is that legal science differs from most other
academic disciplines because it is the ‘maid of the coincidence’
as it primarily deals with solving uncertainties and gaps in the
positive law. This makes jurists — in Von Kirchmann’s figurative
language — like worms that live only from the putrid wood in the
positive law, in his view a situation fatal to the academic character
of jurisprudence. In his famous words: ‘As the science makes the
coincidental its article, it becomes coincidental itself; three words
changed by the law-maker, and whole libraries become rubbish’
(p.24).

Lundstedt’s criticism on the other hand is inspired by a specific
(empirical) view of science: because legal academics deal with
Jjustice, and justice is not an observable phenomenon, it is not real
science. The only thing possible is then a ‘positive science of law’
(Adolf Merkel). Others (including those adhering to Austin’s ana-
lytical legal philosophy), however, have fundamentally disputed
this view of what makes a field academic.

It is important to make clear what this criticized ‘traditional’
legal science is really about. The criticism is usually directed to
the doctrinal approach, in which rules, principles and case law
are considered from the internal perspective and in which law
is looked at as being in a relatively autonomous relation to the
social, economic and political reality. It is the positive law as
given by legislatures and courts that forms the starting point
for any meaningful analysis. This positive law can of course
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be criticized, but legal academia accepts the bulk of it as given
and legal practice itself can profit from doctrinal criticism and
systematization. The search for coherence in the given materi-
als is thus seen as an important, if not the most important, part
of academic work.

McCrudden (2006, 633) recently described traditional legal
science as a discipline of ‘critical reasoning based around authori-
tative texts’. Two aspects are important to emphasize. The first
is the central role of legislature and the courts: their decisions
can be criticized, but in the end their texts do have authority.
Cf. Posner (1990, 83): ‘To be blunt, the ultimate ratio of law is
indeed force’ and the classic statement by Hobbes in A Dialogue
Between a Philosopher and a Student of the Common Laws of
England (1681, [2005, 55]): ‘It is not wisdom, but authority that
makes a law.” The second aspect is that this doctrinal approach
has its own methodology. Even though it may not be clear what
this legal methodology exactly consists of (it entails a certain way
of interpretation, systematization and argumentation), there is
little doubt that it is an auronomous methodology: reference to
other than the own, legal, sources is not needed. Cf. Posner (2002,
1316) and Ibbetson (2003, 864), and for the internal perspective
also infra, no.10.

2. Legal Science at the Crossroads

The arguments made above substantiate the conclusion that
the legal discipline suffers from an identity crisis: not only do
outsiders accuse legal science of being unacademic, but also
legal scholars themselves no longer seem to know which disci-
pline they practice. This crisis is surprising. A midlife crisis it
cannot be: the academic study of law has existed since the very
founding of the University in the Middle Ages. What is more,
empirical science itself originally derived its methods from the
law, through scholars like Francis Bacon. In the nineteenth
century, legal science was seen as one of the most important
achievements of human civilization and even superior to many
other academic disciplines.
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This was not only true for continental Europe but also in the
Anglo-American world. David Dudley Field (1859, 13-14) thus
stated about legal scholarship: ‘Compare this science with any of
the other sciences; with those which are esteemed the greatest in
extent, and the most exalted in subject. Take even astronomy, that
noble science (. . .). Sublime as this science is, it is but the science
on inanimate matter, and a few natural laws; while the science
which is the subject of our discourse governs the actions of human
beings, intelligent and immortal, penetrates into the secrets of
their souls, subdues their wills, and adapts itself to the endless
variety of their wants, motives and conditions’.

The image that the outside world has of legal academics is
apparently no longer based on these (or other) merits. The
general tendency is to say that ‘real’ knowledge cannot be
based upon conceptual constructions, the finding of coherence,
or the development of abstract theories (all important parts of
the ‘internal’ approach to law) but should rest on empirical
work instead. This was well expressed by the famous theoreti-
cal physicist, Richard Feynman, when he deemed experiment
to be ‘the sole judge of scientific truth’. Although this debate
about the nature of academic work has been in existence since
the seventeenth century, it seems that law is now much more
influenced by empiricism than it was in the past.

One result of this influence is that we now also see a shift
from traditional legal scholarship towards a more interdisci-
plinary and empirical approach. It seems that legal science is at
a crossroads in its long career. As Thomas Ulen states: ‘Legal
scholarship is on the verge of a dramatically different manner
of doing routine legal investigation. Put in a nutshell, that
change is to make law much like the other disciplines in the
university that believe themselves to be practicing “science”
(. . .Y What Ulen describes has already largely materialized
in the United States and is seen by many as an attractive way
forward for Europe as well.

See Feynman (1964) and Ulen (2002, 2); cf. Stolker (2003) for
the Netherlands and Cownie (2004, 72) for the United Kingdom.
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This begs the question to what extent the traditional, doctrinal,
method of doing academic work in law can survive if other
methods of research can claim more recognition from the aca-
demic community. Empirical and interdisciplinary work in law
(including ‘law and . . .” approaches) already has a clearly higher
status in the United States than doctrinal work. The locus clas-
sicus for a survey of this development is Posner (1987). This also
means that law is increasingly becoming the domain of econo-
mists, philosophers, sociologists and psychologists. McCrudden
(2006, 641) sees this development even as (. . .) the growth of an
approach to law that may challenge the idea of legal scholarship
as a separate craft’. See also, for a possible explanation of this
development, Lawrence Lessig (2011).

3. A Rediscovery of the Legal Approach?

The previous sections provide the background for this book.
The main question addressed in the following section is
whether traditional legal science is an autonomous discipline
and, if so, to what extent. Moreover, the question is asked,
what are the aims and methods of traditional work in law and
how do they relate to other academic approaches to law and
to other fields (such as economics and empirical sciences)? The
answer requires an extensive discussion of various aspects of
present academic practice as well as a more personal vision
of what legal research should be about. This means that the
argument put forward in this book is rather personal.

This book is difficult to categorize. It deals with aspects of legal
theory, legal methodology and the sociology of science, but also
with positive law and policy questions. Examples come mainly
(but not exclusively) from the field of private law.

The main thesis of this book is that the development sketched
above, in which external approaches towards law get the
upper hand, is a dangerous one. There is little doubt that the
law can profit from the insights of other disciplines. However,
this does not mean that the normative approach towards law
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should be abandoned. On the contrary: the core question
should not be how other disciplines can help us in making
the academic study of law more ‘scientific’ but how the legal
approach itself can better meet the expectations that one may
have of an academic discipline. Put in a somewhat paradoxical
manner: there is every reason to rediscover the legal approach
to the law.

The idea that legal academics should primarily look at other dis-
ciplines for a recalibration of their field is widespread. Richard
Posner is closely associated with this view. Cf. infra, no. 25.

4. Structure of the Argument

Before discussing my own view of what legal science is about,
it is useful to describe the various types of legal scholarship
that are feasible. Chapter I describes these types of research
by looking at their aims and methodology. Chapter II is
devoted to what is, in my view, the main aim of legal scholar-
ship: to reflect upon the normative question of what the law
ought to be. Chapter III builds upon this view by going into
the accompanying methodology. To conclude, Chapter 1V is
devoted to a discussion of the main consequences of this view
for the organization of legal research and teaching, and for
the value of creative research and methodology. The synopsis
revisits the claim that legal science is in a state of crisis: the
arguments presented throughout the book will allow us to
exhibit a definitive answer to the question and to the extent of
the predicament.



I. Legal science: a typology

1. INTRODUCTION
5. Four Types of Legal Scholarship

It is clear that the term ‘legal scholarship’ covers many differ-
ent types of research. And yet, there is only paltry discussion
about how to categorize the various research efforts in law.
This chapter aims to distinguish between ways of doing legal
research on the basis of the questions one can ask about the
law.

The classification of legal research can also be based on other cri-
teria. A common one is to follow the ever-increasing subdivisions
within the legal field. In so far as the existence of separate profes-
sorial chairs and law journals is a criterion for qualifying a field as
a separate sub-discipline, one can only conclude that many new
fields have emerged in the last fifty years. Everything that, until
the 1950s, was often covered by only one chair on private law
now tends to be cut up into separate fields of contract law, tort
law, property law, land law, family law, company law (often again
split up into corporate governance, transport law, insurance
law, intellectual property law, and so on), and insolvency law.
An alternative to this is the so-called functional fields approach,
where the laws are categorized according to some societal issue,
as in the case of social law, construction law and environmental
law, or in line with a certain category of people, as in consumer
law, juvenile law, migration law and the field of law and feminism.
These categorizations have little relevance to questions about
the aim and method of legal research for they only deal with the
substantive matter of what is being investigated, and not with
the investigation itself.
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Four questions can be asked about law.

1.

How does the law read? The aim of this type of scholarship
is to describe. This does not necessarily have to be the law
of one’s own jurisdiction as it stands today: it is also possi-
ble to describe the contract law of the province of Holland
in the seventeenth century or the present-day criminal law
of Singapore. A large part of traditional legal science deals
with the description of the positive law.

How ought the law to read? Next to describing the law, legal
academics deal with the normative question of how the law
shouldread. It is quite common to find in an article or a book
both descriptions and judgements, together, about how the
law ought to read. A commentary on a judicial opinion will
usually not only describe it in the light of the ‘system’ of law,
but it will also criticize it and indicate how things could be
done differently. I will claim that the normative question is
at the core of legal science but that, in answering the ques-
tion, legal academics over-emphasize the role of present-day
law in their analysis (see infra, Chapter II).

What are the consequences of applying a certain legal rule?
This question leads on to the effect of law on society. This,
so-called, empirical legal science is becoming increasingly
popular among academics.

What is law? When is it valid and how does it develop?
These questions are about the (political and moral) legiti-
macy of law, its relationship with other normative systems
(such as morality) and the influence of factors like history,
society and economy on the development of law. This
type of scholarship usually tries to explain the law from an
external perspective. Philosophy of law and legal theory
are the fields that traditionally deal with this.

It should be noted that philosophy of law can be both descriptive
and normative. Rubin (1996, 571) shows that H.L.A. Hart’s The
Concept of Law (1997) of 1961, which was written as a textbook
for first year students, only pretends to describe the existing law,



