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PREFACE

This is a book for the study of wills, trusts, future interests and
a bit of taxes (what I call “property settlement’”), in a clinical con-
text. I hope many students and lawyers, and non-legal professionals,
will find it interesting to read and useful as a handbook. Beyond that,
I use it, and recommend it, in teaching—in one or both of two ways:

First, I think it can be used as a text, in lieu of or in addition to
doctrinal books on the law of wills. Its bias as a text is that it ap-
proaches the subject, chronologically and logically, the way a practic-
ing lawyer approaches it—that is: (1) first he meets, interviews,
advises, and counsels his client; (2) next he considers what law he
needs to know; (3) then he considers what the instruments he drafts
are to say and how they are to say it; (4) then he makes, with his
clients, the planning and drafting decisions necessary to do the job.

Second, I hope to use the book as a handbook for teaching the new
combined courses in this field in a functional way. I plan to teach and
evaluate the course in terms of what lawyers do with the things they
learn in it. In that connection, these points from my portion of the
1970 annual report of the Committee on Teaching Methods, Associa-
tion of American Law Schools, may illuminate some of my biases:

* * *

“Student disenchantment with property law, the pressure of
new subjects, and interest in more efficient teaching, com-
bined, a generation ago, to produce courses and textbooks
which amalgamated the law of wills, fiduciary administra-
tion, and trusts. These courses have commanded from two
to four semester hours of credit, have often been required
(or considered essential), and are more amalgamated than
tied together in sequence.”

* * *

“The materials and motivation for summary treatment of the
law of the dead seem, therefore, to be present. The organi-
zation of courses parallels an ambivalence about amalgama-
tion suggested by the casebooks. Some teachers attempt
to teach the entire area in a relatively global fashion; some
prefer to break it into segments which resemble the tradi-
tional courses but which are shorter and less detailed.”

£ * *

“Teachers report growing reliance on problems and textual
material and declining reliance on appellate opinions.”
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PREFACE

* * *

“Several teachers have found it possible to use commercial
textbooks in some cases with special supplementary ma-
terials. Others have prepared their own materials.”

* * %

“Methods in condensed courses tend away from case analysis
and toward either problems or lectures. (Both methods
relate to a preference for textual material for student
study.)”
* * *

“Law schools have a duty to the profession to give each grad-
uvate a minimum preparation in this field, if only because
there is not a lawyer in the world who doesn’t think he can
draft a will. It is, in that respect, almost unique among the
professional activities in which our students will be in-
volved.”

“The minimum preparation which this duty contemplates can
be accomplished in approximately fifty class hours. It is
probably best done with textual material, problem-lecture-
oriented classes, and some clinical work (that is, some at-
tempt to organize facts and draft instruments).”

I conclude from my own survey that there is growing interest
among teachers in this field in assigning planning and drafting proj-
ects as part of their courses. This book is most of all meant to be a
student aid in that kind of modern teaching.

Part One tries to put the clinical project in a functional con-
text. The lawyer here begins work with a client. What is that client
like? What emotions and fixations accompany the visit to a law
office? How do lawyers react to clients who come in for wills? How
can the experience be a growing, human experience for both lawyer
and client? Chapter One, which I call a preclude on counseling, deals
with these questions. It suggests classroom devices I have used with
success in exploring and discussing them. It continues (in Chapter
2) with special consideration of the skills one needs to work with
bereaved (i. e., probate) clients, and concludes (in Chapter 3) with
an interview and discussion involving a client who was both a will
client and a bereaved client.

Part Two deals with the tools lawyers use in this field—the
doctrines, distinctions, and devices that are brought to bear in wills
and trusts. It considers wills, trusts, future interests (perpetuities),
death taxation, and the language of drafting.
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PREFACE

Part Threé presents the array of clients one may expect to meet
in this sort of law practice:

—The “simple will” client who, like a wealthier contempo-
rary, may wish to make general, specific, and charitable
legacies and who doesn’t have enough money to afford in-
complete or ambiguous legal drafting.

—The “non-estate” client who needs contingent trust ar-
rangements for minor children, but who is otherwise not
wealthy enough to invite elaborate draftsmanship. Mod-
ern alternatives for the non-estate client make this work
almost a complex sub-specialty in itself.

—The wealthy client who can afford and may want tax-
oriented planning and drafting, maybe even to the point
of dynasticism.

—The gray-area, older client who may or may not have
enough money to justify tax-oriented planning and draft-
ing but who wants it anyway.

It has seemed best to me to delve thoroughly into each of these
clients—to consider all of the more obvious alternatives, and to sug-
gest heavily annotated forms for them. The educational objective is
to consider every step in the process in its functional setting, and to
locate the step in terms of client counseling and good drafting and
legal theory. There are eight forms, most of them annotated in detail,
with alternative provisions. Chapter 12 also develops community-
property alternatives in some detail, and the other chapters point up
community-property considerations.

To satisfy in somewhat clearer detail the need for discussion
of theory, I have added two appendices. The first appendix lists the
text of representative statutes in seven principal areas of modern
reform. The second appendix presents five additional clients for
planning-drafting assignment or for discussion.

The book is somewhat eccentric (even irreverent). I wrote it
that way on purpose because I have finally decided that teachers and
writers, including myself, are more interesting, and probably even
teach better, if they let their interests and biases and curiosities show
a little.

Many friends and colleagues have helped with the raw material
for this book. I am particularly grateful to my students at Notre
Dame, at the University of California, Los Angeles, and at the
University of Virginia; to Mr. James M. Corcoran, Jr., of the Evan-
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ston, Illinois, Bar; to Mr. Michael Cunningham, Notre Dame Law
School, who helped with the manuseript and proofs and who prepared
the index for the first edition; to Messrs. Michael Gahan and Thomas
Botkin, who performed those tasks and many others for the second
edition; to Nancy Shaffer; to Mrs. Michael Robert Kessler of Los
Angeles; and to Mrs. Nancy Wesolowski and Mrs. Karlene Hamilton
at Notre Dame. '
T.L.S.
Notre Dame, Indiana
November, 1971
July, 1978
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