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PREFACE

The relationship between courts and democracy is at the
center of this book, and the principal claims can be set forth
simply. First, adjudication is proto-democratic in that
courts were an early site of constraint on government. Even
when judges were required to be loyal servants of the state,
they were instructed to “hear the other side” and told not to
favor either the rich or the poor. When resolving disputes
and sanctioning violations of their laws, rulers acknowl-
edged through public rituals of adjudication that something
other than pure power legitimated their authority.

Second, democracy changed adjudication. “Rites” turned
into “rights,” imposing requirements that governments pro-
vide “open and public” hearings and respect the indepen-
dence of judges. Courts developed alongside the press and
the post as mechanisms for the dissemination of knowledge
about government. Yet adjudication made a special contri-
bution, offering a space in which ordinary persons gained,
momentarily, the ability to call even the government to
account. The circle of those eligible to come to court enlarged
radically, and the kinds of harms recognized as wrongful
multiplied.

Not only did all persons gain rights to equal treatment and
dignity; they were also recognized as entitled to occupy all the
roles—Ilitigant, witness, lawyer, judge, juror—in courts. The
nature of rights changed as well, as whole new bodies of law
emerged, restructuring family life, reshaping employee and
consumer protections, and recognizing indigenous, civil, and
environmental rights. Courts rescaled in local and national
contexts to cope with rising filings. Crossing borders, gov-
ernments came together to create multi-national adjudica-
tory bodies, from the “Mixed Courts of Egypt” and the Slave
Trade Commissions of the nineteenth century to the con-
temporary regional and international courts, such as the
International Court of Justice and the International Criminal
Court. The evolving norms reorganizing the role of the judge
and imposing new obligations for courts moved from local to
national to regional and trans-national institutions.

Third, both the longevity and the transformation of
courts can be seen through tracing the shared political

icons of the female Virtue Justice and of buildings called
courthouses. Looking at the evolution and changing con-
figurations of places designated courts enables one to map
dramatic shifts in the scope and ambitions of governments.
Over time Justice became a symbol of government and
courts an obligation of governance. Further, as everyone
became entitled to use courts, conflicts emerged about how
to personify Justice, what “she” should look like, and what
symbols deserved places of honor.

Fourth, democracy has not only changed courts but also
challenges them profoundly. Most governments do not
adequately fund their justice systems to make good on
promises of equal justice before the law. Contemporary
responses depend on various modes of privatization, includ-
ing reconfiguration of court-based processes to manage and
settle disputes outside the public purview, devolution of
factfinding to agencies and tribunals where judges are less
visible and independent and the processes less public, and
diversion of decisionmaking to private arbitration and
mediation. These incursions are masked by a spate of court-
house building projects creating architecturally important
structures that are, in some respects, distant from the needs
for adjudication and the daily activities of judges. Most of
the new courthouses, often clad in glass to mark justice’s
transparency, celebrate courts without reflecting on the
problems of access, injustice, opacity, and the complexity of
rendering judgments.

Fifth, the movement away from public adjudication is a
problem for democracies because adjudication has impor-
tant contributions to make fo democracy. Adjudication is
itself a democratic process, which reconfigures power as it
obliges disputants and judges to treat each other as equals,
to provide information to each other, and to offer public
justifications for decisions based on the interaction of fact
and norm. Thus Jeremy Bentham’s insistence on “publicity;’
Jiirgen Habermas’s interest in the “public sphere” and
Michel Foucault’s understanding of the power of surveil-
lance inform our thesis of the distinct place for courts in
producing, redistributing, and curbing power.
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Sixth, courts as we know them today are recent inven-
tions. The possibility offered—of what Nancy Fraser has
called “participatory parity”—is an outgrowth of social
movements pressing governments to treat all persons with
dignity and accord them equal status under law. Yet, while
monumental in ambition and often in physical girth, the
durability of courts as active sites of public exchange before
independent judges ought not be taken for granted. Like
other venerable institutions of the eighteenth century—the
postal service and the press—courts face serious challenges
in the twenty-first.

Our task is to document these six claims. In this book, we
trace the imagery that became the political iconography of
town halls as well as the elaboration of purpose-built struc-
tures that came to be called courthouses. We move across
oceans and ideas to map the emergence of rights that
shifted the paradigm of legitimacy for governments. From
the eighteenth through the twentieth-first centuries, inter-
actions among lawyers, architects, judges, and government
administrators captured political commitments and eco-
nomic support for courthouses. We illustrate these phe-
nomena through sketches of the development of courts in
the United States, of major building projects in France,
Israel, Finland, and a few other countries, and of the
regional and international courts of the Americas, Europe,
and the United Nations. After examining transnational
efforts to develop alternatives to adjudication, we turn to
the future of courts, which occupies the final segment of the
book. Drawing on examples from South Africa, Mexico,
Australia, and Minnesota, we provide images of what a
democratic iconography of justice—struggling to deal with
failures and challenges as well as authority—could entail.

* * *

This work emerged from our teaching, focused on courts
and the function of judges and lawyers in criminal, civil,
and administrative cases in both domestic and trans-
national justice systems. We have also worked as lawyers in
courts, testified to legislative and judicial committees about
court and sentencing reform, and been involved in projects
for courts. Throughout, we have been the grateful recipi-
ents of knowledge from many people who have been gen-
erous with their time. While we cannot name them all, we
would be remiss in not identifying several who have con-
tributed to this project.

Aspects of these materials have been presented at semi-
nars and workshops at our home base, Yale Law School, as
well as at our prior home, the University of Southern Cali-
fornia (USC). The deans at both institutions—Dorthy Nel-
son and Scott Bice of USC, Anthony Kronman, Harold Koh,
and Robert Post of Yale—provided sustaining support, as
did the librarians, specifically Camilla Tubbs, Mike
Widener, Gene Coakley, and Blair Kauffman of Yale and
Albert Brecht, Fannie Fishlyn, and Pauline Aranas of USC,
all of whom enabled access to diverse, eclectic, and hard-to-
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find materials. Technology has also been required and, but
for Susan Monsen who heads Yale Law School’s Informa-
tion Technology Services, and her colleagues Kevin Bailey
and John Zito, we would not have been able to do the
research and amass the materials for this volume. Their
help, coupled with assistance from Marilyn Cassella,
Lucinda Currell, Aaron Weiss, and Cassie Klatka, brought
the pieces together.

In addition, we benefited from exchanges at colloquia
and lectures at Yale’s Global Constitutionalism Seminar; the
American Philosophical Society; Benjamin N. Cardozo
School of Law; Columbia Law School; Indiana University’s
Maurer School of Law; Villanova Law School; Princeton
University’s Program in Law and Public Affairs; Hebrew
University’s Faculty of Law; the Academic Center of Law
and Business at Ramat Gan, Israel; Birkbeck College of the
University of London; the London School of Economics
and Political Science; and University College London (UCL);
as well as from meetings of the Law and Society Association
and at the Association of American Law Schools. At UCL, we
had the good fortune to receive help from Philip Schofield,
who is the head of its Bentham Project. Our forays into Ren-
aissance iconography were launched under the tutelage of
Jennifer Montagu and Elizabeth McGrath at the Warburg
Institute of the University of London and prompted, in part,
by conversations with Robert Cover.

Many scholars, judges, lawyers, court administrators,
government officials, architects, artists, art experts, editors,
photographers, librarians, archivists, colleagues, students,
and friends have given advice, provided access to materials,
taken pictures, or read chapters related to their expertise.
The Note on Sources identifies various of the venues,
libraries, and collections that contributed to this project,
and we are grateful for their welcome and support. In addi-
tion, thanks are due to Rosalie Silberman Abella, Leslie
Alden, Joseph Anderson, Michael Asimow, Caleb Bach,
Emily Bakemeier, Aharon and Elika Barak, Emily Bazelon,
Seyla Benhabib, Myriam Besnard, Michael Black, Laurence
Blairon, Celeste Bremer, Stephen Breyer, Lea Brilmayer,
Thomas Buergenthal, Guido Calabresi, Paul Carrington,
Rafael Cauduro, Oscar Chase, William Clift, Morris Cohen,
Moishe Cohen-Eliya, Judith Colton, Olga Maria del Car-
men Sanchez Cordero de Garcia Villegas, Paola Pineda
Cordova, John Darcy, José Ramoén Cossio Diaz, Alexander
Dyck, Steven Croley, Stephanie Curtis, Jonathan Curtis-
Resnik, Geoffrey Davies, Joseph A. DiClerico Jr., Olivier
Dutheillet de Lamothe, Ross Eisenman, Kathryn Erickson,
Arthur Eyffinger, Dana Fabe, Michael Fein, Ruth and Rashi
Fein, Eugene Fidell, Owen Fiss, Steven Flanders, Steven
Fraade, Nancy Fraser, Christopher Fretwell, Marc Galanter,
Antoine Garapon, Lech Garlicki, Hazel Genn, Nancy Gert-
ner, Charles Geyh, Richard Gilyard, Ruth Bader Ginsburg,
Eymert-Jan Goossens, Linda Greenhouse, Dieter Grimm,
Thomas Grooms, Douglas Guilfoyle, Monica Hakimi,
Piyel Haldar, Brenda Hale, Gabor Hamza, Susan Harrison,



Oona Hathaway, Katherine Hayden, Deborah Hensler,
Rosalyn Higgins, Matthew D. Hofstedt, Jenny Holzer, D.
Brock Hornby, Frank Tacobucci, David Insinga, Vicki Jack-
son, Robert Jacob, Peter Jaszi, Diane Jones, Hans-Peter
Kaul, Judith Kaye, Michael Kirby, Karen Knop, Nicola
Lacey, John Langbein, Marcia Greenman Lebeau, Andrea
Leers, Peter Lindseth, Jane Loeffler, Jeffrey Lubbers, Wyatt
MacGaffey, Miguel Poiares Maduro, Elizabeth Magill, Kate
Malleson, Fedwa Malti-Douglas, Nancy Marder, Daniel
Markovits, Jerry Mashaw, Guillermo I. Ortiz Mayagoitia,
Wayne Meeks, Christine Mengin, Yigal Mersel, Mary
Miller, William Miller, Martha Minow, Jean-Paul Miroglio,
Jan Mitchell, Diana Moore, Les Moran, Linda Mulcahy,
Gerald Neuman, Riitta Nikula, David Noce, Tom Otter-
ness, Arlene Pacht, Robert Post, Uriel Procaccia, Francis
Raday, Bruce Ragsdale, J. Mark Ramseyer, Karen Red-
mond, Michael Reisman, Lauren Robel, Simon Roberts,
Dorothea Rockburne, David Rosand, Tanina Rostain, Bar-
bara Rothstein, Nina Rowe, Michael Rozenes, Albie Sachs,
Steven G. Saltzgiver, Larry J. Saur, Kim Lane Scheppele,
Garth Schofield, Richard Schottenfeld, Peter Schuck, Bar-
bara Shailor, Fred Shapiro, Reva Siegel, Jessica Silbey, Susan
Silbey, James Silk, Kathryn Slanski, Elinor and Robert
Slater, Simon de Smet, Christina Spiesel, Alec Stone Sweet,
David Tait, Ulysses Gene Thibodeaux, Cheryl Thomas,
Herdis Thorgeirsdottir, Gerald Bard Tjoflat, Anne Tomp-
kins, Frank Turner, William Vickery, Patricia Wald, James
Waldron, Janet Walker, Angela Ward, Marilyn Warren,
Patrick Weil, Ruth Weisberg, Laura Wexler, Luzius Wild-
haber, Joan Winship, Douglas Woodlock, Harry Woolf,
William Young, Theodore Ziolkowski, and Elizabeth
Zoller.

We have been able to use materials in languages other
than English and French because of translations from col-
leagues, friends, and students. Special thanks are owed to
Chavi Keeney Nana (Dutch); Kirsti Langbein (Finnish);
Stella Burch Elias (German, old and new, and French); Eli-
nor, Rachel, and Robert Slater (Hebrew); Allison Tait, Julia
Schiesel, and Tess Dearing (Italian and French); Nicholas
Salazar (Latin); and Laurie Ball, Tina Esteves-Wolff, and
Sophie Hood (Spanish).

A legion of students, past and present, have supported
our efforts and educated us. Thanks do not capture all that
we owe to one of them, Allison Tait, nor is the appellation
“student” quite right for her. Allison Tait received her Ph.D.
in French from Yale before becoming a member of the Yale
Law School class of 2011. During the past three years, Alli-
son collaborated on all aspects of this work, offering wis-
dom, research, and editorial suggestions based on her
many literacies as she kindly guided others in bringing this
production to fruition. In addition, Adam Grogg, Elliot

Morrison, Kathleen Claussen, and Phu Nguyen, when law
students at Yale, took on major roles in research and in edi-
torial management, as did Yale undergraduates Naima Far-
rell, Dane Lund, Rose Malloy, Nicholas Makarov, and Lau-
ren Ross. We were all joined in this work by many other
students in years of research forays, both far-flung and
conventional. Our thanks to Tanya Abrams, Kate Andrias,
Laurie Ball, Grant Bermann, Joseph Blocher, Chesa
Boudin, Elizabeth Brundige, Maria Burnett, Cassie Cham-
bers, Josh Civin, Laura Coppola, Travis Crum, Victoria
Degtyareva, Katherine Desormeau, Stella Burch Elias,
Ruth Anne French-Hodson, Joseph Frueh, Jason Glick,
Laura Greer, Hanna-Ruth Gustafsson, Katherine Haas,
Laura Heiman, Paige Herwig, Brian Holbrook, Sophie
Hood, Hannah Hubler, Johanna Kalb, Marin Levy, Kamila
Lis, Alison Mackenzie, Carole Martens, Bonnie Meyers-
feld, Elliot Morrison, Chavi Keeney Nana, Anna Horning
Nygren, Joseph Pace, Matthew Pearl, Jennifer Peresie,
Natalie Ram, Bertrall Ross, Julia Schiesel, Laura Smolowe,
Brian Soucek, Vasudha Talla, Emily Teplin, Larisa
Terkeltaub, Alana Tucker, Sarah Jordan Watson, and
Steven Wu.

Aspects of various chapters have been published in dif-
ferent forms, including Dennis E. Curtis and Judith Resnik,
Images of Justice, 96 Yale Law Journal 1727 (1987); Judith
Resnik and Dennis E. Curtis, Representing Justice: From
Renaissance Iconography to Twenty-First-Century Cen-
tury Courthouses (the Jayne Lecture), 151 Proceedings of
the American Philosophical Society 139 (2007); Judith
Resnik and Dennis E. Curtis, From “Rites” to “Rights” of
Audience: The Utilities and Contingencies of the Public’s
Role in Court-Based Processes, in Representations of Justice
(Antoine Masson and Kevin O’Connor, eds., Brussels: P.L.E.
Peter Lang, 2007); Judith Resnik, Courts: In and Out of
Sight, Site, and Cite, 53 Villanova Law Review 771 (2008),
and Managerial Judges, Jeremy Bentham and the Privatiza-
tion of Adjudication, in Common Law, Civil Law and the
Future of Categories (Janet Walker and Oscar G. Chase,
eds., Markham, Can.: LexisNexis Canada, 2010), also pub-
lished in 49 S.C.L.R. (2d) 205 (2010). Editorial suggestions
came from all those venues, with special thanks owed to
Susan Babbitt of the American Philosophical Society.

We have had the generous support and thoughtful
engagement of Michael O’Malley at Yale University Press;
our thanks also to Jenya Weinreb and Jack Borrebach and
to Peter Strupp and the staff of Princeton Editorial Associ-
ates. Finally, Yale University itself has provided us with
remarkable resources, support, and colleagues.

Judith Resnik and Dennis E. Curtis
New Haven, Connecticut, June, 2010
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CHAPTER I

A Remnant of the Renaissance:

The Transnational Ic

T

A PicTtoriaL PuzzLE

The image shown in figure 1 ran during the summer of
2003 on the cover of the English magazine The Economist.
As the headline, “Unjust, Unwise, Un-American,” makes
plain, the cover story criticized the government of the
United States for using an ad hoc “terrorist tribunal” instead
of its regular courts to try individuals accused of being ter-
rorists." The editors assumed that readers would under-
stand the visual accusation—the picture of a blindfolded
woman, draped in Grecian robes and holding scales and a
sword, seen through the crosshairs of a rifle’s scope aimed
at her heart.

One purpose of this book is to explain why the publish-
ers of The Economist had the confidence to rely on this
image to sell their magazine internationally. They were not,
after all, marketing only to people familiar with this rem-
nant of Renaissance iconography. The editors knew that
viewers would connect the picture to justice gone awry
rather than to warrior princesses or Roman deities. The
confidence that consumers would be neither bewildered
nor confused came from the fact that this publication was
not alone in appropriating the image of Justice. One can
find her everywhere—in courts and in commerce, as a seri-
ous emblem or a foil.

A rapid world tour shows her ubiquity. Another exam-
ple, the statue Iustitia (Justicia, or Justice) (fig. 2), is from
North America. Along with a figure called Veritas (Truth),
she is one of two large stone statues chosen to bracket the
entrance to the 1946 building of the Canadian Supreme
Court in Ottawa.” By traveling thousands of miles to Bris-
bane, Australia, one can see another such statue, labeled
Themis after a Greek goddess of Justice (fig. 3) and placed
in front of a court complex in 1987. Her photo also graces
the cover of the holiday card of the Supreme Court of
Queensland, which explains that, in order to “emphasise
that the statue is an emblem of Justice in this State, the seal
of the Supreme Court is embossed on the buckle of the belt
worn by the Goddess.”

onography of Justice

— )
“‘ g

Farther south in Melbourne, Australia, a huge aluminum
Lady of Justice (fig. 4) can be seen from a busy street to mark
the County Court of Victoria.* Indicating no specific “age,
race or religion,” she becomes, according to the sculptor, the
image of “equality and fairness.” Moving to Zambia, Africa,
one finds another Lady Justice (fig. 5), which was placed in
front of one of its courts in 1988.° The message, as described
by one of the justices of Zambia’s Supreme Court, is that “the
judiciary will dispense justice and fearlessly defend the rule
of law without favour.”” The Zambia Association of Women
Judges then used the figure for its logo, transferring it as a
repeated pattern to brightly colored orange and black cloth
used for dresses (fig. 6, color plate 1).*

This travelogue continues with two European images
from Azerbaijan, where a statue labeled Themis (fig. 7) sits
in the Constitutional Court; another rendition, with scales,
sword, and blindfold, is the centerpiece of a 2000 calendar
(fig. 8) provided by the Ministry of Justice.” Crossing land
and oceans to South America, a Justice (fig. 9) outside Brazil’s
Supreme Court identifies the courthouse building within
the complex of government buildings in Brasilia.'® Moving
west across the Pacific Ocean, one can see the entrance (fig.
10) to the 1974 building for the Supreme Court of Japan.
There, another Justice (fig. 11)—with distinctive elements
—sits inside the foyer."!

Figure 12 returns us to the popular media. Taken in April
of 2003 during the first phase of the war in Iraq, the photo-
graph of a defaced Saddam Hussein mural accompanied a
story titled “U.S. Seeks Solid Core to Fix Iraq’s Broken Legal
System.”'? The New York Times captioned the photo “Sad-
dam Hussein with the Scales of Justice in a mural in Bagh-
dad” Like the large wall sculpture of Lady Justice in Mel-
bourne, this imposing mural was to be seen from city
streets. Its disfigurement captures a regime just toppling.**
The mural recorded Hussein’s intent to personify a mod-
ernized version of legal, cultural, and religious authority
by joining Western garb with a shaykh’s robe while hold-
ing scales of justice. Hussein here repeated a gesture used
over centuries by an array of political leaders, such as in a



FIGURE 2 TUSTITIA, Walter S. Allward, 1946, Supreme Court
of Canada, Ottawa, Canada.

Photographer: Philippe Landreville. Copyright: Supreme Court of
Canada. Photograph reproduced with the permission of the court.

FIGURE 3  Themis, Maria L. Papaconstantinou, 1987, Supreme
Court of Queensland, Brisbane Courts Complex, Australia.

Copyright: Supreme Court Library, Queensland. Photograph
reproduced courtesy of the Supreme Court of Queensland and of its
Chief Justice Paul de Jersey.

FIGURE 4  Lady of Justice, William Eicholtz, 2002, Victoria
County Court, Melbourne, Australia.

Photographer: Ken Irwin. Photograph reproduced with the permission
of the sculptor and of the Liberty Group, owner and manager of the
Victoria County Court Facility.



FIGURE 5 Lady Justice, circa 1988,
High Court of Zambia, Lusaka,
Zambia.

Photographer: Elizabeth Brundige.
Photograph reproduced courtesy of the
photographer and of the court.

FIGURE 6 Decorative cloth with repeated pattern of the High
Court’s figure Lady Justice, made for the Zambia Association
of Women Judges, circa 2004.

Cloth provided by Elizabeth Brundige and reproduced courtesy
of the Zambia Association of Women Judges. Facsimile by Yale
University Press. See color plate 1.

FIGURE 7  Themis, undated, Constitutional Court of the
Azerbaijan Republic.

Photograph reproduced courtesy of Raouf Guliyev, Head of the
International Relations Department, Constitutional Court of
the Azerbaijan Republic.



