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Preface

This set of readings is designed to accompany a course on civil proce-
dure. It may be introduced to students at various stages throughout
their procedure classes, particularly at the advanced stages. By then,
students have learned how to read cases and treatises and will have
come to consider the deeper relationships between decisional law
and doctrine, on the one hand, and the fundamental dilemmas of
procedure on the other. Legal scholarship at its best addresses those
relationships. We have compiled a set of materials that we believe
reasonably balances comprehensiveness of issues, variation in view-
point and philosophy, and length.

Neither decisional law nor the rules and statutes governing proce-
dure can fully explain the procedural problems that they address.
Courts make law, they do not describe it. Judicial lawmaking demands
maintaining institutional reserves of discretion, and requires nesting
a new decision in received law insofar as possible, even if that law
is muddled or obsolete. It necessitates producing a result even without
time or opportunity to think through the matter at hand. Legal scholar-
ship is not subject to these constraints. Of course, legal scholarship
does not always succeed in its intellectual ambitions, but even when
it does not, it is a mode of thought that law students need to share
as much as they need to know cases and rules.

We believe that students benefit from direct encounters with
legal scholarship, for much the same reason that we benefit as teach-
ers. It opens one’s eyes to aspects of law that courts do not explain
and generally do not want to hear. For the latter reason, these aspects
usually are also bypassed in treatises, which are designed for citation
to courts.

Legal scholarship, in our opinion, must encompass not only theo-
ries of justice at a high level of abstraction, but the technical intricacies
of a developed legal system. There is a place for Rawlsian or Coasian
analysis, or other philosophical inquiry, in the study of all legal sub-
jects, including civil procedure, for the ideas of equality, equity, and
transaction cost are essential in comprehending litigation. In the real
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world, however, these ideas present themselves not in pristine form,
but as aspects of highly complex and deeply entrenched social institu-
tions. Hence, we think students benefit best from scholarly works
that contemplate the developed law of modern procedure. Our selec-
tion is based on that premise.

Geoffrey C. Hazard, |Jr.
Jan Vetter
November 1986
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Chapter 1

The Character of
Adjudication

The Mediator, the Judge and the Administrator
in Conflict-Resolution*

Torstein chchoﬁ

I. Introduction

Conflicts between people are sometimes resolved by a third party
who helps to bring about a reconciliation or makes a decision by
which they abide. The conflict-resolver, who in the following will
be referred to as the “third party,” can be a father or mother who
stops a quarrel between children, or a woman who chooses one of
two rival suitors, or a court which settles a legal dispute or the United
Nations which resolves an international conflict. The purpose of this
article is to discuss some of the conditions for attempting such third
party intervention and for bringing about positive results. . .

[The following summarizes the factors or conditions under which
the parties may resort to third party intervention. The numbers in
parentheses refer to the arrows in Chart 1-1.]

The greater the agreement between the parties concerning norma-
tive factors which they consider relevant for the solution, the greater
is the probability of their being able to resolve the conflict on their
own and the less need is there for bringing in a third party (1).

The greater the common interests of the parties for having the
conflict resolved, the more probable is it that they will engage in

* Source: 10 Acta Sociologica 148, 156-167, 169-170 (1966).
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[Chart 1-1]

resolving the conflict either on their own, or, if that leads to difficulties,
by bringing in a third party (2 and 3).

The stronger the competing interests the parties have in the
outcome, and the more they disagree on normative factors which
they consider relevant, the less probable is it that they will be able
to resolve the conflict on their own, and the greater need they have
for bringing in a third party, presuming that they have common
interests in having the conflict resolved (4 and 5).

The relationship of antagonism between the parties can make
their environments interested in having the conflict resolved — if
necessary with the help of a third party (6, 7 and 8). The third party
may himself be interested in the conflict being resolved (9). His reac-
tions and those of the environment may have the consequence that
the parties become more interested in the conflict being resolved
(10).

In the diagram it is also indicated that market-mechanisms facili-
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tate conflict-resolution by the parties themselves and reduce the need
for third party intervention (11), whereas the circumstance that a
disputed good is indivisible operates in the opposite direction (12).
Even if the parties (or their environments) have a need to have
the conflict resolved by a third party, it is not certain that they [will]
find someone suited to undertake the assignment. And if they find
someone, it may cost so much (in terms of economic expenditures,
delays, loss of prestige, etc.) that it does not pay. It is, naturally,
also possible to conceive of cases where a third party — either on
his own initiative or because the parties or their environments ask
him — tries to resolve the conflict but does not succeed. A third
party’s potentialities for resolving conflicts and the parties’ (or others’)
opinions of his suitability, depend both on characteristics of the con-
flict and of the third party and the procedure he follows. The connec-
tion between these factors will be discussed in the next section. . .

IIl. The Mediator, the Judge and the Administrator

Mediation consists of influencing the parties to come to agreement
by appealing to their own interests. The mediator may make use of
various means to attain this goal. He may work on the parties’ ideas
of what serves them best, for instance, in such a way that he gets
them to consider their common interests as more essential than they
did previously, or their competing interests as less essential. He may
also look for possibilities of resolution which the parties themselves
have not discovered and try to convince them that both will be well
served with his suggestion. The very fact that a suggestion is proposed
by an impartial third party may also, in certain cases, be sufficient
for the parties to accept it. . . . The mediator also has the possibility
of using promises or threats. He may, for instance, promise the parties
help or support in the future if they become reconciled or he may
threaten to ally himself with one of them if the other does not give
in. A mediator does not necessarily have to go in for compromise
solutions, but for many reasons he will, as a rule, do so. The compro-
mise is often the way of least resistance for one who shall get the
parties to agree to an arrangement. . . . [[]t may also contribute to
the mediator’s own prestige that he promotes intermediate solutions.
Therewith he appears as the moderate and reasonable person with
ability to see the problem from different angles — in contrast to the
parties who will easily be suspected of having been onesided and
quarrelsome since they have not managed to resolve the conflict on
their own.

In order that both parties should have confidence in the mediator
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and be willing to cooperate with him and listen to his advice, it is
important that they consider him impartial. This gives him an extra
reason to follow the line of compromise. . . . For, by giving both
parties some support, he shows that the interests of one lie as close
to his heart as those of the other. Regard for impartiality carries
with it the consequence that the mediator sometimes must display
caution in pressing the parties too hard. That the mediator, for in-
stance, makes a threat to one of the parties to ally himself with the
opponent unless compliance is forthcoming, may be an effective
means of exerting pressure, but will easily endanger confidence in
his impartiality. This can reduce his possibilities for getting the conflict
resolved if threats do not work and it can weaken his future prestige
as a mediator.

The conditions for mediation are best in cases where both parties
are interested in having the conflict resolved. The stronger this com-
mon interest is, the greater reason they have for bringing the conflict
before a third party, and the more motivated they will be for cooperat-
ing actively with him in finding a solution, and for adjusting their
demands in such a way that a solution can be reached.

If the parties, or one of them, is, to begin with, not motivated
for having the conflict resolved, or in any case not motivated to
agree to any compromise, such motives must be created in him, for
instance with the help of threats or sanction. Cases may occur where
the parties (or the unwilling one of them), may have a mediator
forced upon them, and under pressure of persuasion from him or
from the environment, agree to an arrangement. But mediation under
such circumstances presents difficulties, among other reasons, be-
cause it demands a balancing between the regard for impartiality
and the regard for exertion of sufficient pressure. If the conditions
for resolving the conflict by a judgment or administrative decision
exist (cf. below) these will, as a rule, be more effective procedures
than mediation in the cases described here.

That normative factors are considered relevant for the solution,
can in certain cases be helpful during mediation. By referring to a
norm (e.g., concerning what is right and wrong) the mediator may
get the parties to renounce unreasonable demands so that their points
of view approach each other. Even if the parties do not feel bound
by the norms, it is conceivable that others consider it important that
they be followed and that the mediator can therefore argue that a
party will be exposed to disapproval if he does not accommodate.

The norms will be of special support for the mediator if the
parties are generally in agreement on their content and are willing
to submit to them, so that the reason that there is a conflict at all
can be traced back to the fact that the norms do not cover all aspects
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of the difference. The remainder which is not covered will then have
the features of a fairly pure conflict of interests where the norms
have brought the points of departure nearer one another than they
would otherwise have been.

If, however, the parties consider the norms as giving answers
to the questions being disputed, but disagree on what the answers
are, the possibilities for mediation will, as a rule, be weakened. In
the first place, the probability that the conflict will at all be made
the object of mediation is reduced, among other reasons, because
bringing it before a judge will often be possible and more likely in
these cases. Secondly, mediation which has been begun may be made
difficult because of the parties’ disagreement concerning the norms
or the relevant facts. This is the more true the more inflexibly the
opinions are opposed to each other and the more value-laden they
are. The parties” resistance to compromising on questions of right
or truth . . . makes itself felt also when the mediator appears in
the arena. Perhaps the presence of a third party will make the parties
even more set on asserting their rights than they otherwise would
have been. The mediator can try to ““de-ideologize” the dispute by
arguing that it is not always wise to “‘stand on one’s rights” and
that one should not “push things to extremes,” but go the “golden
middle road.” Sometimes he succeeds in this and manages to concen-
trate attention on the interest-aspects, so that the usual mediation
arguments will have an effect. But it may also go the other way.
The mediator lets himself be influenced by the parties to see the
normative aspects as the most important, and ends up by judging
instead of mediating. And even if he does not go so far, his opinions
concerning norms and facts may inhibit his eagerness to mediate.
In any case, it may be distasteful for him to work for a compromise
if he has made up his mind that one of the parties is completely
right and the other wrong,

Hoebel’s survey (1954) * of conflict-resolution in various primitive
cultures confirms the impression that conditions are, generally speak-
ing, less favorable for mediation than for other forms of conflict-
resolution when the conflicts are characterized by disagreements
about normative factors. Most of the third party institutions he de-
scribes have more in common with what I in this article call judgmental
and administrative activity than with mediation. The only example
in Hoebel's book of the development of a pure mediation institution
for the resolution of disputes which have a strongly normative ele-
ment, is found among the Ifugao-people in the northern part of Luzon
in the Philippines. This is an agricultural people without any kind

* A. E. Hoebel, The Law of Primitive Man (1954).
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of state-form but with well developed rules governing property rights,
sale, mortgage, social status (which is conditional on how much one
owns), family relations, violation of rights, etc. Conflicts concerning
these relations occur often. If the parties do not manage to solve
them on their own, they are regularly left to a mediator, who is
called a mokalun. This is not a permanent office that belongs to certain
persons, but a task to which the person is appointed for the particular
case. In practice the mokalun is always a person of high rank and
generally someone who has won esteem as a headhunter. He is
chosen by the plaintiff, but is regarded as an impartial intermediary,
not as a representative for a party. The parties are obligated to keep
peace so long as mediation is in progress and they may not have
any direct contact with each other during this period. The mokalun
visits them alternately. He brings offers of conciliation and replies
to these offers, and he tries, with the help of persuasion, and also
generally with threats, to push through a conciliation. If he attains
this, he will receive good pay and increased prestige. [f the mediation
is not successful, the conflict will remain unresolved and will perhaps
result in homicide and blood feuds, for the mokalun has no authority
to make decisions which are binding on the parties.

It is easy to point to features in the Ifugao culture which have
favored the growth of such a method of conflict-resolution. On the
one hand, there has obviously been a strong need to avoid open
struggle within the local society, among other reasons, because the
people were resident farmers who had put generations of work into
terraces and irrigation works. On the other hand, there was no political
leadership and no organized restraining power, and the conditions
were therefore not favorable for conflict-resolution by judgment or
coercive power. Nevertheless, it is noteworthy that the mediation
arrangement functioned so well as it did, considering that it was
applied to conflicts where divergent opinions of right and wrong
were pitted against each other. It is natural to make a comparison
with our present international conflicts, where the conditions are
parallel to the extent that the danger for combat actions and the
absence of other kinds of third party institutions create a strong need
for mediation, but where the mediation institutions so far developed
have been far less effective.

The judge is distinguished from the mediator in that his activity
is related to the level of norms rather than to the level of interests.
His task is not to try to reconcile the parties, but to reach a decision
about which of them is right. This leads to several important differ-
ences between the two methods of conflict-resolution. The mediator
should preferably look forward, toward the consequences which may
follow from the various alternative solutions, and he must work on



