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Preface to Ninth Edition

In 1984, in the first edition of this book, Ron Delisle sought to depart from the
usual casebook format of lengthy case extracts to teach evidence largely by narrative
text and consideration of problems. The text throughout aimed to identify the prin-
ciples of the law, their historical background, their inherent logic or lack of logic,
ethical issues and attempts at reform in Canada and other jurisdictions. Another major
feature of the first edition was to reflect the reality that in most trials evidence is
allowed in rather than excluded. It was therefore important to address the positive
part of the law of evidence as to how evidence is adduced rather than to view the law
as a briar patch of exclusionary rules.

In 1989, the second edition included, at the urgings of fellow evidence teachers, a
careful selection of extracts from leading evidence cases. From this time on the book
became partly a text and partly a casebook. The struggle has always been not to
overwhelm the original aim by including too many cases.

The Law Reform Commission of Canada in the 70s proposed that Parliament codify
the principles of the law of evidence. This view was not well received by the profession
who seemed concerned that the new Code would give judges too much discretion.
The irony is that with reform left to the courts the unremitting trend over the last 35
years has been to allow judges more discretion as to what evidence to admit and what
evidence to exclude. The central issue is how best to provide guidelines for such
discretion.

Evidence is a branch of the law where lawyers, judges and those learning the law
for the first time must carry a working knowledge in their heads. This can be a
daunting challenge given that the principal source is ever-changing case law. We
provide a detailed table of contents with many subheadings, and list the major cases
to distinguish those in the text that are purely illustrative. To aid the reader we continue
to divide the law of evidence into just six broad chapters.

Chapter 1 starts with relating the law of evidence to the common law commitment
to an adversarial system of fact adjudication. There is an introductory section on ethics
enabling us to directly confront such topical issues as the need for civility in the
profession or the controversial issue of whether defence counsel can retain incrimi-
nating physical evidence, as counsel did in the Bernardo trial. The chapter introduces
the reader to the sources of the laws of evidence. We consider views, such as those
of Professor Lisa Dufraimont, as to whether the laws of evidence have a unifying
purpose. We set out arguments on the controversial issue of whether rules of evidence
should be codified. Finally we address their applicability to forums other than courts,
such as administrative tribunals.

Chapter 2 considers burdens of proof. Special attention is given to the distinction
between persuasive and evidentiary burdens, measures of proof, tests of sufficiency,
and the thorny issue of presumptive devices including the presumption of innocence
now entrenched in the Canadian Charter of Rights and Freedoms.

In Chapter 3, given their centrality, the topics of relevance and discretion to exclude
at common law and now under the Charter are considered in detail. We assess how
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courts in both criminal and civil cases have recognized a general discretion to exclude
evidence where its probative value is exceeded by prejudicial effect. Under the Charter
our focus is on the uncertain discretion the Supreme Court now recognizes to exclude
evidence to ensure a fair trial. We concentrate less on the Charter discretion in s. 24(2)
to exclude evidence obtained in violation of a Charter right. Since one of the central
considerations under s. 24(2) is the nature and seriousness of the Charter breach, we
are of the view that that topic is better considered in Criminal Procedure courses. See
Delisle, Stuart and Quigley, Learning Canadian Criminal Procedure, 9th ed., (2010,
Carswell). We do summarize the Supreme Court’s recent bellwether ruling in R. v.
Grant, where the Court offers a totally revised template of factors for the exercise of
s. 24(2) discretion.

As in previous editions, Chapter 4 on character evidence provides a test case for
consideration of principles of relevance and discretion to exclude. The courts remain
active and often inconsistent on the issue of good and bad character. We pay particular
attention to the decision of the Supreme Court in Handy and Shearing that similar
fact evidence may exceptionally be admitted to show propensity. We focus on the
impact of these decisions in the criminal and civil contexts. We explore the topic of
rape shield laws, including the Supreme Court’s rulings in Seaboyer and Darrach,
and the controversial issue of whether evidence of the complainant’s prior sexual
conduct with the accused should be treated differently.

Chapter 5 addresses the positive side of the laws of evidence — how matters are
proved by the admission of evidence. We firstly deal with situations where proof is
not required: formal admissions of fact, and the controversial and still evolving
doctrine of judicial notice. We focus consideration of the latter topic by comparing
the broad views of Justice L’Heureux-Dube with the more cautious recent views of
Justice Binnie speaking for the Court in Spence. The section on real evidence considers
practical topics such as how to file exhibits and how to authenticate. The section on
demonstrative evidence reflects growing use of such evidence by the courts, especially
in civil cases. The lengthy section on witnesses now includes the current law as to the
competency of young witnesses and spouses. We incorporate significant develop-
ments relating to the accused’s pre-trial and trial Charter rights to silence and the
privilege against self-incrimination, recently re-interpreted by Justice Binnie speaking
for the Supreme Court in Henry. In the general section on cross-examination we
include the Supreme Court of Canada’s important ruling in Lyttle allowing cross-
examination on unproven evidence subject to a requirement of good faith. Under the
issue of cross-examination of prior inconsistent statements under ss. 10 and 11 of the
Canada Evidence Act we include advocacy advice. This dimension was also added
to the section concerning cross-examination on declarations of adversity unders. 9(1)
and (2), using as a hard example the prosecution of domestic assault where the
principal witness has recanted.

Chapter 6 covers the major exclusionary principles of hearsay, opinion, privilege
and evidence obtained in violation of the Charter. The hearsay chapter focuses on
how to identify hearsay and the Supreme Court’s principled approach now fully
developed with Khelawon. In the section on opinion evidence we address the funda-
mental ruling in Graat that lay witnesses may express opinions based on personal
knowledge, and also the Supreme Court’s “gatekeeper” approach to the admissibility
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of expert opinion through the controlling authority of Mohan and the Court’s approach
to novel scientific evidence set out in J. (J.L.) and Trochyn. In the section on privilege
we discuss class privileges such as that of client/lawyer, litigation and marital privi-
lege, and the case-by-case privilege according to Wigmore's criteria. We also sum-
marize and consider the effect of major statutory changes substantially expanding
state privilege sections of the Canada Evidence Act, which were enacted by the Anti-
Terrorist Bill C-36 in 2002 and hastily passed by Parliament in the aftermath of the
9/11 attacks. We conclude by examining the approach of the Supreme Court in
O’Connor and Mills, and of Parliament, of balancing Charter rights of complainants
in sexual assault cases on the issue of access to their therapeutic records. We compare
the Court’s controversial allowance of defence cross-examination on a diary in Shear-
ing.

In this ninth edition the structure of this text and teaching book remain largely
intact. We did carefully re-edit throughout to remove footnotes, text and problems
that had grown out of date. We also added new problems and questions to test
comprehension of the latest developments and to provoke discussion. The courts have
been so active that we found it necessary to add the edited text of more than 30 new
cases. We also removed much material and older cases so that the book has not
increased in length. In our experience it is impossible to teach every topic and nuance
of this case-driven subject in a four hour per week semester course. The subject is too
vast and complex, so the teacher must be selective.

Although most of the leading decisions arise in the criminal context we continue
to make a special effort to include leading civil cases and also rulings from various
tribunals. In this edition we deal with the blockbuster recent ruling of the Supreme
Court in F.H. v. McDougall that the same balance of probabilities standard applies to
all civil cases. We deal with the latest law on motions for non-suit and summary
judgments, and with significant differences respecting the admission of evidence of
habit and character in civil cases, spousal competence rules and admitting an expert
on racial profiling at a Human Rights Commission hearing.

This edition includes and considers the following major new Supreme Court rulings:

¢ S. (J.H.) (W.D. standard for reasonable doubt criticised and not to be used as
magical incantation)

* Griffin (weighing circumstantial evidence and Hodge's case)

e Stirling, Ellard and Dinardo (prior consistent statements)

* Couture (spousal competency)

* Khela (requirements of Vetrovec warning)

* Blackman and Devine (new applications of principled approach to hearsay)
* Singh (right to silence subsumed by voluntary confessions rule)

* Rojas (Duncan warning not required)

Blood Tribe, Goodis and Pritchard (solicitor-client privilege)

Blank (litigation privilege)

Named Person (informer privilege)

McNeil (disclosure and access to third-party records)
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These developments necessitated major changes and re-writing of the sections
respecting onus of proof and the admissibility of evidence supporting credibility. We
also tried to clarify our previous treatment of the notoriously difficult area of character
evidence.

Important provincial court decisions are also considered. Special attention is given,
for example, to the blockbuster decision of Justice Doherty for the Ontario Court of
Appeal in R. v. Abbey. This requires a revised approach to the gatekeeper role re-
specting the admission of expert testimony. We ask whether it is totally consistent
with the approach of the Supreme Court in Mohan, J (J.L.) and Trochyn. We have
included Justice Rosenberg’s careful approach to the consideration of eyewitness
identification evidence in R. v. Hanemaayer. The Saskatchewan Court of Appeal’s
rejection in R. v. Martin of a s. 15 equality challenge to the exclusion of common law
spouses from spousal competency and privilege rules is considered, as well as contrary
rulings of trial judges in Ontario and Quebec.

We address Parliament’s comprehensive new scheme which amended the Canada
Evidence Act passed in 2005 to govern competence and other issues respecting young
witnesses. We are grateful to Nick Bala, Katherine Duvall-Antonacopoulos, Rod
Lindsay, Kang Lee and Victoria Talwar for permitting us to reproduce their article,
“Bill C-2: A New Law for Canada’s Child Witnesses”, originally published in the
Criminal Reports. This describes their interdisciplinary research, which provided the
momentum for reform, and also assesses the significance of the new laws.

In our section on rape shield law we thank Dean Michelle Anderson of CUNY for
granting us permission to republish her article assessing the rape shield arguments
offered in the Kobe Bryant rape trial in Colorado and calling for reform.

We thank Lisa Dufraimont for her permission to re-publish portions of her insightful
comments first published in the Criminal Reports and other journals.

We thank Rebecca Duncan of Carswell for her continuing support. We are deeply
indebted to Claire Cheverie for so carefully reviewing our manuscript.

R.J. Delisle
Don Stuart
David Tanovich
March 1, 2010



TABLE OF CONTENTS

Preface t0 Ninth Edition..........c.cooveeniieiniiiiiiiiiiiiiiiisine e v
Chapter ] INTRODUCTION .......cccooiiiiiiiiiiiiiiii 1
1. THE ADVERSARY SYSTEM.....couuiiiiiiiiiiiiiiiiie e 1
(a) Nota Scientific INQUITY .........ouiiiiiriiiiiii 1

(b) Truth and Justice: Competing GOals? ..........cccooviiiiiiiiiiininnnn. 2

R. v. Mullins- JORNSOM.......c..couneeuiiiiiiiiiiiiiiiiiiieiieeieiie e 7

Lisa Dufraimont, Evidence Law and the Jury............................ 8

(c) Role of Trial JUdEe .....ccvvveniiiiiiiiiiiiiiiie i 10

R v. EOWES vinusssssovvinsvamsnssnssssssssssssmessssssssausssssessnsvesnesnsons 11

2. LEGALETHICS ..ottt 14
R. v Feldérhof s susnsusamsnsonsssanssssssnsanensonssnsnssosnsenussangnrosovoosnnsons 14

Ri Ve MUIT QY e v oo e s 5558 550 575 5 S A R S S S AR S S E A SRR VSR 19
Cowles V. BALAC ............ccveuuiieiiiiiiiiiiiiiiiiiiii e 23

B, SOURCES........oonoomini e otons 556 5 550 655555556 SURHES0E S ST SR REE AR 2005 25
Ro V. SALITUFO....c.oeeeeeiieeie e 26

4, CODIETCATION iuusussussssmswsssussssnssss ssssaseissss s sssaussis s saeesseas s ssmmagans 28
Arguments for a Comprehensive Statement..............c.coeuveeunneiinne.e. 28
Arguments Against a Comprehensive Statement............................ 30

5. APPLICABILITY OF LAWS OF EVIDENCE..........ccocooviiiiiiiiineennnne. 31
Chapter 2 BURDENS OF PROOF AND PRESUMPTIONS .................. 39
1. BURDENS OF PROOF .....ccouiiiiiiiiiiiiiiiiieeie e 39
(2) TEFTMNOLOBY: suwsuwsssvsnssuusnsssessss somes et s vaaes ssvamass 57 SH9e5RE8 555 553 39

(b) Allocation of BUrdens ............c.oeveiiiiiiiieiiiiiiiieeieeeeeeee e 41

(1) CIVIICASES ounrriniiniiieieii e eaaes 41
Fontaine v. Insurance Corp. of British Columbia.............. 42

Peart v. Peel (Regional Municipality) Police Service......... 44

(1) Criminal CaSeS.......ucuuiiniiniiiiiieieeieeieet e ee e ennes 49

B XDEAICNICY v v 550 655 435.53575.545 6 5 55500 6 s ms s mmns o emans smmmovmss 50

Facts Peculiarly Within Knowledge of Accused .............. 51

(c) Measure of Burden of Persuasion ............ccooeuveeeiieenieeeneieieenannnnnn, 53

(i) Balance of Probabilities Standard for Civil Cases.................... 53

F.H.v. McDougall...........ccccoovveiiniiiiaaiiieiiieeiiieecnnnn, 53

(i1)) Reasonable Doubt Standard for Criminal Cases ...................... 60

RV LIfCAUS ..ot 60

)L Y 777 3 SRR 62

(iii) Choosing Between Competing Versions ...............cceeeceeevnnnnn.. 63

Rovi W (D)oo 64

ix



X TABLE OF CONTENTS

RV, S (T H.) eoovuoeeneeeeananmssisisssssssnansasssnsassassanssssssnosssses 64

PROBLEM ..ot ee e e e e e e et e et e e s e ae e e e e e eas 69
(iv) Considering Individual Pieces of Evidence............................. 70

R MOTII ..o cvovvvenvenannvenensiimsimssssissisassissessasussssssunsssses 70

R V. WHRELE ..ot 73

(v) Direct and Circumstantial Evidence ..............cccooviiiiiiniiniinnnn. 75
RV, MUROZ o covvorveeronrerannssnasossnanmnnesisinsiisissssiss sssamaasmases 76

R.v. WRIIIIGI ..o 81

R. v. Hanemaayer.. ... ;:::. s o swsossssssvsansssessnssansviss sonsass 85

(Vi) HOAEE’ S CaSE....cevviueiiiiiiiiiiiie it 90

R V: COOPOT :sscssvisaimvsusesnsansssnsmssssassvssesssnssasssmsnynsnnes 91

RV, TOMBIAN«ccueneesnsennessnisiinsssisisissssisss sossnmsssissssmassmg 93

Rov. GFIffil oo 96

(vii) Preliminary Findings of Facts........cc...cccooeviiiiiiiiniinnn. 96
RV ABVANS «..coereeesinsosnssonnsvosnsnenisiissaosasasinssaiiesss oo 96

Ro Vo ATD i 97

(d) Measure of Evidential Burden...............coovviiiiiiiiiiiiiiiineeens 97
(1) Criminal Cases.......ueuuiuniiiiiiiieie et aeaneas 97
US.A.v. Sheppard..............cccoviviiiiiiiiiiiiiiiiiiieiiieinennns 98

Moriteleone Vi R: .ussovusssenssmsnmvmsisasssmssssivsvsssssasssssings 98

R V. QUEFCIQA «o..oveeieiiiiieiieeee e 100

RV AFCU T .o, 101

ULS:A: Vs EOTFAS vovisvnvnsnimssnsunsvsvssssssnvessssives s s isssies s 104

Quebec (Ministere du Revenu) v. Buffolino.................... 108

PROBLEM ..ot 110
R ¥ CINOUS s sovss ssasss ssvan ssninssosvs sus i8558 685500 65056 Gonnnnvoononne 111

R V. FONtAING .......cc.coneneeiiiiieeeeieee e 115

(1) CAVIL CASES ourniniriit et ee e 118
Canada (A.G.) v. Lameman.......................cccccveueunn... 118

FL Receivable Trust v. Cobrand Foods Ltd. .................. 120

Laiiferv. BUuckl@schik' ;. ..cousvusavssisvsvsiminsmvssavs savmsvas swnsnis 122

PROBLEMS ... 124
2 PRESUMPTIONS oo oussmumenion swsminsn s susesss s dams 575 6605050 608 5080 Suinnasamsons 126
(@) INtrodUCHON.....c.uuiieeiiiiiee e 126
(b) False Presumptions.............eeiuueeiuieeiiiieiieeiie e 127
B Vi NICROIL s svnvsovins sss swssninsin s s 550 55550 5unwame ot ons smsnnansaas 129
PROBLEMS ... 133
(€) True Presumptions..........euuneiuiineeieiieeiieeieereeee e eeeeeee e enn 133
(d) Presumption of Innocence and Charter ...................coeooveiiineinnn.. 138
RV, OGKES ..o, 138

RoV. CRAULK ..., 145
R.V.DOWREY ..ccoevaiieeiiaeeeeeeeeee e 148
RoV.LADA.......cooeaiiiaiiiiiiieiee e 149

RV CUFLIS oo 153



TABLE OF CONTENTS Xi

PROBLEMS .....conconeoronsnesanssmessnsisfisssssssaiissssissussssonss savnsyasaenwosses 155
Chapter 3 RELEVANCE AND DISCRETION TO EXCLUDE ............ 157
1. RELEVANCE ..ottt ettt et e aa e 157

(B) TESES .vnneeneeeniiee et e ettt ettt e e e e s e e st s e st s e e 157

R Ve WALSOM oot a e 157

MOFFIS V. R. oo 159

(D) Materiality ....oneeeeiieieiiie e 162
R.oV. LAVALICE ...t 163

(c) Multiple RelEVANCE:::u. sucssinisssnmssumsnnssvnnsessoransss sunnvossrannonsannnness 164
(d) Relevance and Social CONEXE .....uvuueenieniiniiniiiiiiiiiicieeaeanes 165
RV, S (RD.) oo 166

R. v Hamilton cucouvs: sssinesssin ssnessassminsmsssssssmmssmsas s asnsnsssasss 176

2. DISCRETION AND LAW OF EVIDENCE .........ccocovvviiiiiiiiieieenn, 183
(2): INEOAUCTION s s55mwsnsmesnvnssmssmsasmsmmse e RS e R SRR SE 558 183
(b) Discretion to EXCIUde .........ccuiviiniiiiiiiiii e 184
(1) REAdINE 100 esunsmanssnssssmsumsmimss susmnse s tassssse s goassse s drsses 185
Corbett V: R. ::ovsssisssnanwvanssanssvins sip vsissnssass svssne snssses 185

R V. POIVIR....cooieieeeeeeeee e 190

(i) Balancing Probative Value and Prejudicial Effect.................. 192

R: ., 8€abOYer ;. siioviiwsinsissviansinsin svianssunseionsnsnnomnnonnnanas 192

R V. HURNLET ..o 195

Anderson v. Maple Ridge (District) ...........c.c.cccoeeuunnnnn.. 197

(iii) Assessing Trial Fairness .............coeevvveeiiieiiineiiieeiieceieean, 200

R. V. HArrer ........cccooueeiiiiuiiiiiiiiiiieiieeiieeeeeeeee 200

IR VL WHIIE ooconssmssasnsssnsn s s s a e SRR S e S0 205
RoV.GFaNt.....c.coovinieiiiiiieeeee e 206

PROBLEMS ..ot 209

Chapter 4 CHARACTER EVIDENCE AS TEST CASE OF

RELEVANCE AND DISCRETION ........ccoooeviiiiiiiiienn. 213

Lo HABIT L 213
Belkriap V. MeAKEsS:  u.cvuvovivssvswnvsvns svnsssssunsvusssansans ivossisovinnnnnannnns 214

Rov. WatSon ..........cccoooiiiiiiiiiiiiiiiiiiiii e 215
Devgan v. College of Physicians & Surgeons (Ontario) ................ 218

RV B (L) wusvscsnsnssssasmessaanssssns 65555 46 5 550 43558660 Sanmaionaom swvsnmomonsse 220

2. CHARACTER......ccitttiiiiae et 221

(a) Admissible as Directly Relevant to Material Issue or As Disposition

(PrOPENSILY ). .eiieiiiiiiee et 221

R. Vi W, (L) ssosonsonsonssnsmmsssinnsmasasnsvsanmvmassnasnss sve s ove e swuss 222



xii TABLE OF CONTENTS
(b) Underlying Assumptions Grounding Character Evidence .............. 223
R. Vo ClATKE .ocvvvenivrreessrsonsonsonmmmnissiiimminsisisssisssvsmenssasssssoses 223
(c) Character of Parties in Civil Cases ...........coeevviiiiiiiiiiiiiinnnnn. 224
Rawdah v. EVANS...: s cosivssnsssswsarssssnssssnssssisssssnisevsssssasassvas 225
Robertson v. Edmonton (City) Police Service........................ 226
(d) Character of Accused in Criminal Cases ..............ccceeeiiiiiinniinnnnn. 228
(i) Good Character EVIAENCE : ::.u:iv: ssvasvssssussusenssssnsnsisaisisssssnnes 228
R.v. Profit (Ont. C.A.)....ccuceiiiiiiiiiiiiiiiiiiiiiiiiiieeeeiinn 229
Ri Vi PROfIE (S.C:C. ) snssnusmnmmvnsnsnssssnpmmmnmnsssssnssns vopswasions 231
(ii) When Bad Character Evidence Can be Led by Crown............ 231
(iii) When Does Accused Put Their Character in Issue?................ 232
RV P (NA.) oo 234
RV A (WAL eerennnennnsnsssosssniss o8 ossusamssmsasss snssussmsosss 236
(iv) How Character May be Proved.............ccooooiiiiiiin. 237
R V. LeVASSCUF . ccovvommmmssnmsnamasssssssss susss sonvaenenessssansss 238
R V. BIOWH.....ouivvnensinsansnsnessonsniioinsivssininsansssssiossiansanans 240
(V) Warnings to JUIY ...c..oevniiiiiiiiiii i 242
PROBLEMS :siucosunsmsnssisamsassonssssssssssasssssssassusmis soas sonssssesssnssss 242
() SImiIlar FACLS .....ouiriiiiiiiie e 243
(i) Need for Connection Between Previous Acts and Accused..... 247
SWETLZET V. R, wesssmmmmenss sonsmnsmssmussmesssnssisssmiss ssaa s samssss 247
RoV.MIillQr ..o 249
(ii) How are Similar Facts Relevant? ..............ccccoeviiiiiiiinnnnn... 251
R Vi Bi (CoR. )ccinsvovsssnssmsvsmussnswssmswss sassassssns snsossnins siases 251
RoViAID i 256
Y 7117 5 ——— 261
R Vi BlAKE ivsivsivssnvinins sssanvnnsnninssn s sinasisesss doi snnsms sommmans 274
RV TtIMUS oo, 275
R: Vi SHEAFING, .concvvisswsmimmmnissssssmmsassnnsammsan sossssssvsvanansons 276
R Vi PeTTIEY . s vvvviiviivisisinssniosnsnsnninnisnsnssonansassesansossnsns 281
PROBLEMS ..o 285
(111) CiVLl CASES wosvsmsmenmmmssmnomans s sy e ssh asssesss 25 S ssums 286
JORNSON V. BUGETQ ... 286
So(RCM.) V. K. (GM.).coooniaiiiiiiiiiiiiieieiieee, 289
PROBLEMS iosinsunsvmsnmsinnsoassssssmmss ssusmasgss 6506555 55 65555500 de lammennanse 291
(f) Character of Third Party/Co-Accused.............ccoueeiuiiuniiineinennn... 292
)L N ¢/ 77 PP 293
() ‘Character of VACHI : .uccuueiiscsssimsansinisiisisimiseiaiinsassnsnnrosarassssassnes 296
(1) Self-defencCe .........ceuueiiniiiiieiee e 297
R. V1. SCODEUIt: cu sunvvsivmmssssssmmsmsmemmsmmssmmmmsmamsesimmissss 297
(11)  Sexual ASSAUIL .......couiiniiiiii e 298
Common Law ..o 300
Charter of Rights.........coooiiiiiiiiiiii e 303
R.v. 8eaboyer .........cccoooeiiuiiiiiiiiiiiiiieiiiiiiieea 303
New Legislation —Bill C-49............ccooiviiiiieieiieeanl 318

R Vi CFOSDYisssscussnssmsssnssmssnnssavissmnmsasevesiss iseiessss 320



TABLE OF CONTENTS Xiii

RoV.DAITACH ... 323

R. v. Temertzoglou.............cc.ooveevnniiiinniiiinieiinnennn. 329

RoV.A.(NO.2) oo 332

Michelle Anderson, Time to Reform Rape Shield Laws .. 335

PROBLEMS ..ottt et e e e e e e e e et et e e e st e b e s e s e aae e 343
Chapter 5 MECHANICS OF PROOF ... 345
A. Matters Not Requiring Proof....................ccoooo . 345
1. FORMAL ADMISSIONS OF FACT ....uiiiiiiiiiiiiiiiiiiecicciciic e 345
Castellani'v: R. .....oeuvoeeeeenneenensasioiias svnimsasssmsssissisissssssesesisss 345

R. V. PFOCIOT ..ottt e e aas 347

R V. BAKSH:ssiwi00s snnumsnvanssnsssssmnsssn s sus sssssssssas daasassissesus s susessss 351

2. JUDICIAL NOTICE . suuassssassonossessnomsssmise sossssioss sassssssysnsssasssnassnsns 353
(2) INErOAUCHION. ... eueiiiii et e e e e 353
(b) Disputed Boundaries of Judicial Notice .............cccooiiiiiiiiiniinn... 354
Daishowa Inc. v. Friends of the Lubicon..................c............ 360

R V. LAVaAllee.........c.cveeeeeeeeaiieeeeeeee e 362

R V. MGAIOTE ..o 365

Moge V. MOGE :.cuivsissvsivuswivsssmssnsminssans shsansssissmiissmmmssansesses 368

Cronk v. Canadian General Insurance Co. ...............c.......... 372

(c) Spence: Revised Standards .............ccoveveiiiiiiiiiiiiiiiiiiiiieeen 376

R V. \SPORCE csvivinsinssvmnivmsmswnsvanan suasnsss ivs o wmsans 155 5308535 50 57R635 376

CTV Television v. The QUEEN ...........c..cccceueeueeuinanaanaannnnnn. 384
PROBLEMS ... 386

(d) Judicial NOtICE Of LaAW issovussusssvismmsssissssavsimsisvaosss issisivs vt isesbanie 387
RoV.SMUI ..o 389

B. Real EVIdencCe.............cooiiniiiiiiiiii e 391
1. AUTHENTICATION ..ot 391
R V. PATOTSONicoinssvwssvmsnsasivsvrssssn oo ssuss s9s 5o e ssnavt 65606558 053 393

R V. MACPREISON ... 393
PROBLEMS ..o 394

2. PHOTOGRAPHS AND VIDEOTAPES ...t 395
R: Vi, SCRAIINCT occivsiviiiuiinmisiniinisaiimiviiiinesinonsanssnsonssssssssessassssssase 396

R. V. NIKOIOVSKI ..o 398
PROBLEMS ... 401

3. DOCUMENTS ..o e 402
4. BESTEVIDENCERULE ........ccoovviiiiiiie e, 404



X1V TABLE OF CONTENTS

R. V. COtFONI ot e e e e et e e r e e e eaees 405
RoV. MOFGAN.......eeiiiiiiiiiiiieeeeeeeeeeeee s 407
5., ABORIGINAL: RIGHTS : 0555 ssnsmsusisnsssnsssansnsassassssassueynssnevssveanaanns 409
Delgamuukw v. British Columbia ...................ccccccooevrinnnnnninnnn. 409
Mitchell v. Canada (M.N.R.) ........cccueeuiiuiiuiiiiiiiiiieiiiiieieieineanns 411
6. DEMONSTRATIVE EVIDENCE .........cciiiiiiiiiiiiiiiiiiiiccceieea 412
R.v. Howard and Trudel .................cooeeeeuiiiiniiiiiiiiiiiiiiiiiiiineinnn, 413
R.v. Macdonald................eeevicisssivissmssssssmmsassasssssssssassaasssyss 414
McCutcheon v. Chrysler Canada Ltd.........................cccovviinnnnnnn. 419
R V. COLLINS ..ottt eaeae e 423
T VB W S e 424
C. WELIIESSES . .oeevieieeee et e et e e e e e e e e e e e e e e e e aeaneaneanes 426
1. COMPETENCE AND COMPELLABILITY ...cuoviiiiiiieeieeeeaeee 426
(@) INtrOAUCHION. ...ttt e e e e e enaas 426
[5) TR0 11 s WP 426
R Vi KGLEVET o vssvvnnsussanaeoenos susmmsmassenespassmsasss s iassasvamsessssasss 428
RV WIEDE ..o 430
(C), AP suissencovsnsnmantmussmusnnensnne s s ns s s o e e S e e s eSS e 432
g I ) T 433
Ontario EvIidence ACt..........oouuvuiiiiiiiieiieie e, 436

Nick Bala et al, Bill C-2: A New Law for Canada’s Child
WARAESSES cuisin.smn s s w0 00 553650 2 55050545 5.5 P00 .55 6506 600 550 o s 00 437
R. V. LeVOGIANNIS ........cc.vvuiiniiiiiiiiiiiiiiieiiiee e 447
(d) Mental CAPACILY suusisasssnsssanssessonssnsmasssensss ssuasamses sssasssmssessmssmaes 449
Canada Evidence Act, S. 16.......cceiviniiiiiiiiiieeieeeeeeaan 450
R V. PAFTOM....c.oeeeeeeeeeeeeeeee e 451
R Vi BATLEY: uissensvumsmmnsnmmsssssmssnssmsmns sessmssssss sy Sum s s osssamanes 454
(S I 1111 (] AP 455
EVIAENCe ACES....ounieiieiieiei e 457
(f) Spousal Competence and Compellability .............cooeuiviiiiinnnnnnnn... 458
(i) TheGeneral Rule ...........c.cooovviiiiiiiiiiiiee e 458
R.V. COUTUTE ... 458
(ii)) The Common Law EXception.........c.cccovevuviiiiiniiiniineinnannn.n. 461
RoV.MCGINLY..coiiiiiiiiiiiii e 462
R.V.MOOFE. ..o, 464
(111)) Who IS @ SPOUSE7 ....iiniiiiiiiie e 466
Rov. SAlITUFO.......coveiiiiiieee e, 467
Rov. HAWKINS ... 470
Rov. Martin .......cccooovviniiiiiiiiieeiecieeeeeeeeeee, 472
(1V) REfOIM c.eeitiei e, 475

R.V.COUTUTE ... 476



TABLE OF CONTENTS XV

(g) Compellability of Accused..........cooviiiiiimiiiiiii 478
(i) History of Privilege Against Self-incrimination..................... 478

(ii) Canada Evidence AcCt...........ccceerirummrneeneeninsissssnnnsnnnnnneeeen 479
(iii) Sections 11(c) and 13 of Charter........cccooevviieeniiniininnn. 481
PROBLEMS ..ottt ettt e et e e et e e e e e e e eans 483
Knutson v. Registered Nurses Assn. (Sask.) ................... 484

(iv) Pre-trial Right to Silence: Charter, S. 7........coovviiiiiiinneiieinnin 484
HEDOIT oottt 484

(v) Principle Against Self-incrimination: Charter, s. 7................. 488
(vi) No Adverse Inference from Pre-trial Silence......................... 491

R V. TUFCOMO ...t 491

(vii) No Adverse Inference from Trial Silence ............c.ccccoeeinnnnn. 497
RV NODIE. ..o 498

(viii) Comments on Accused’s Failure to Testify ........ccc.c.ccceeeiin 508

R v MALLET ... oviiisissisiiinnissisasssas snssvss ssanssss s s sasnss 510

PROBLEMS ..ottt ettt e e e eaas 512
(%)  RETOTIN ssuusnsnssnssmmsnsimmins s sssessassssssssssess seas s mosses e sssnse 513
(h) Compellability of Corporate Officers ...........ccccoeviiiiiiiniiiiniinnn. 515
R v. Amway COrp.......cccocovviiiiiiiiiiiiiiiiiiiiiniiicie e, 515
MANNER OF QUESTIONING ......cucitiiiiieieeiieeeeeeeeeiee e 517
(a) Leading QUESHIONS. ... .c.uueiuuiiriniiiiiiiieiieeeie e 517
R Vi ROSE cssvsnsvnnvannmusninssanss sasmmssnsssnsessssan s s susssusss savnsnss 520

(b) Refreshing Memory/Past Recollection Recorded.......................... 524
RV WIIKS oo 524

R Vi B (KRG ssnsonsswennss sosonnvssnssssssss ivasssssss oissssssis svsss sssmis 530

R V. MGALTIS ..o 531
PROBLEMS ... 534
(c) Videotaped Statements by Children..............coeeeueiiiieeiniiinneeinn.., 535
RoV.L (D.O.) oo 535

RoV.F. (C.C.) oo 536

(d) AdOPHON: : i sissnisssinissiosisiomisssiednbonasmnsensssasnsinmmsnnssonsoresnsssnsnonns 540
R.V.MCCArroll..........ccooueneeniiiiiieiiiieeiieeieeceeeieeeeen 540

(€) Cross-EXamINAION cosssssmsssvemrsssmss s s Ses e s 55 556 S 58 542
RoVLYHHIE ..ot 544

RV, R (AT e 547

(f) Duty to Cross-examine (Rule in Browne v. Dunn)........................ 552
R.V. MCNEIIL.....c.oovaeainiaieeee e 552

(g) Collateral Facts Rule.............cooouiiiiiiiiiiiiiiiie e, 556
AdG: V. HICRCOCK ivsinsvives ssvivens ivnssnsniss ion sssshision snnnnsesnnsonomsnes 557

RV KFQUSE ...cc.vveeiiiiiiiieeieeee e 558

R V. CASSIDO. ..o 560
PROBLEMS ovnavussusian smmmssinss 55055005 55656555 545550 ans in omummosnassssnsas sasass 561
(h) Examination by Court and Order of Witnesses..............c.cecvuueevnn... 562
COOK.c.oeoaeeieeee e 563

R Vi P (Tils) sossnvinins 55053365555 srnnsonnsonssnsnsnansansasssnmnnnmnssnansnans 565



XVvi TABLE OF CONTENTS

3., IMPEACHMENT ....cc.iiuiiuiiieiieitueitnericetsetaietestasssnssusesnssnossasssasss 565
(a) Prior Inconsistent StatemMeNts ...........oeerviimeereiiineeninniiiii. 566
Canada Evidence Act, 8. 10, 11 ...cooiiiiiiiiiiiiiiiiiiiiei. 567

(i) Impeaching One’s OWn Withess........cooeviininiinniinieniinnnnnnnnn. 568
Anderson v. Flying Saucer Driver —In Ltd. ................... 569

(i) Canada Evidence Act, S. 9(1) ..ccouviiinniiiiiiiiiiiiiiiccieeeenes 571

R V. VAVAT o ovorvevanernvessnsnaneniinsisivasssinsssin s sevesasassssas 571
RoV.Malik.....c.oooneenieiiiiiieeiie e 574

(iii) Canada Evidence Act, . 9(2) ....ccouiiiiiiiiiiiiiiiiiiiieieieee 576
PROBILEM .....occeoienereessnoresssocasnssssassosnnnnnssssiss s issiniis isssmsassss sssasss 578
(o) I 23 T2 T PP PPRN 579
R 0. GROTVEL .55 553 5550 s snasanss sevosssssas snsssssis on 55 s s buaiessnss 580

(i) Motives of Accused and Complainants...............ccooeeiniinnnn. 583
RV JACKSON. ... 583

R. v EHard .cv.os o siisssivonssamsssonmmssimsvssssmnssssseiavsssss 583

RoV.B. (L)oo 585

(C) Character Of WItNESS. .. ..uovvuiiuiiieei e eie et e e e e e e eneeans 586
(1) ExtrinSic EVIAence: . . e s o svnssmi cvansansns svsasnansssass svases 586
R.V.ClArke ......ouovneneneeeeeeee e 589

(i1) Evidence Elicited on Cross-eXxamination ................ce.ceeueenn... 591

(111) ACCUSEA AS WINESS ...viiisessn oot ssssss dassssss e fs e o sas om s saas 592

R. V. JONES ..o 593

Canada Evidence Act, S. 12.....couvniniiiiiiiiiiiiieennen, 595

R.v. MCFAAYEN .........ccovviiiiiiiiiiiiiiieeieiieaieeee e 599

Hutton v. Way .......cccoeeuiiiiiiiiiiiiiieiiieeee e 600

R. V. URAEFWO0d. isuivvsvsssnsmmmmmmamavsnvsessnssussssanmsssnesasns 602

(d) Defects in Capacity Of WiItnesS........ceuuuieruneiiiieiiineiieeiieeiieeinnnns 604
4, SUPPORTING CREDIBILITY .....ccuussmssmsrsmmnsansonnnsmnisnsivesas ssnsasss 606
(a) General Rule Prohibiting ...........cccoeeiuiiiiiiiiiiiniiiin et 606
R.c.Beland ..............ccoooeviiniiniiiiieieiieieeeeee e 607

(B); EXCEDLIONS «uvsaussnmn svn snvmannn s fsss s a5mes ais 58 55556 70 555555 45555 F5abios doadons 614
(i) To Rebut Allegation of Recent Fabrication........................... 614

R V. SUFLINEG oivvvssvvovsnssimimmonsansswissssssssmmsssessmnas sssansss 614

R V.ENGrd......ccc.ccovevviiniiiiiiaiiiiieeieieeieeeeee 617

(i1) Prior Identification .............ocevviuiiniiniiiiiieee e 618

R V. LAL s cosnsssswssnsvwsssomvessssmsnssmsns vosssn saiuevaissesvssssss i3 619

(ii1) Part of Narrative.........c..ovveiiiiiiiieieieeeeeee e, 620

R . c.Dinardo .............cc.ccocoveimiieiiiiiiiiiiiiiiiiiiiiiieineann, 620

R V. CUFLO sssnvonsminsmssonsnmnmnss s ssvesss sosesis svass 5 2usis 622

(iv) Recent Complaint.............uvvevviieeriiiineiiiiie e, 624
R.V. O’ CONNOT ... 625

5. DEMEANOUR AS GUIDE TO CREDIBILITY .......cccoviviiiiiieinnen. 628



TABLE OF CONTENTS xvii

PROBLEMS ..ottt e et e e e st b e s e et e e e 631

6. CORROBORATION ....cucvuieririerienraessesarssosssssassasssssssrssssnsassnssunssssss 633
(2) When Required? ...........ouuuuimmmmmiiieen e 633
(1)  TICASON. jsuusssvanssevusssssssnanss tonsnssesnsnarsasnssossannonsssasasennansinsios 634

() POREETY ..oorssarsssnnavossiios soiss sasassweaas a0 84 RIS RS RO S 0S8 SR RS RS RT IR RSRATY 634

(111) ACCOMPIICES....ceerririiiniiiiiiiiiiiie e 635
VEITOVEC V. R.voovveiiiiieee ettt 635

R. 05 KRElQ....coveenensusiinssmsmninisnamssssisassmmsss sassssissssass 638

(1V) INTOIMETS ..ovviiniiie e 642

R. V. BTOOKS .o et 642

(v) Primary Witnesses in Sex Cases ............coeeeiiviieiiiiiinenniinnnnn. 646

RV S (F.) oo 648

(vi) Unsworn Evidence of Children.............c..ccoooviiniiin. 648

RV S (W) e 649

RV G (A) e 651

(vii) Miscellaneous Provisions ...........cceceveuviuiiiiinieniiniiiiinnennn. 653

(b) What iS Corroboration? ..............eeuueeueuueeuneenneeineieeieeieerneenneenns 653
RoV.B. (G.) oo 654

Chapter 6 EXCLUSIONARY RULES ........ccocooiiiiiiiiiiiiiiincciie e, 657
A. CRAracCter............oooiiiiiiiiiii e 657
Bi HEATSAY i uvuucnoms sswnsssmss sussassssss e ssuss ey ssaamsvuss s0sssssme 55055404 657
I. THERULE ..o 657
(2) HISEOTY touniiteii e e e e 657
(D) REASONIOT RUNE: suvwunsuisummumunsssmnsnen s smssess 505550050 550550 555 598 865588055 661

(c) Identifying Hearsay ............ccceuuuiiiiiiiiniiiiiiniiiiiie e, 662

R. V. KRelawon...........cc.ccoeeviuiiiiiiiiiiiiiiiiiie i 665

R Vi BVGRS: cvsovnovnin swnses ousin 53 60505 s 4583 0 siaBavamanssnonaomsnesnsensnss 668

RV TAE oo 671

IRV 7] 5 SRR S SN — 674
PROBLEMS ..o 675
(d) Approaches to HEarsay............cccevuuuinieeeiiiiiiiieeeeiiiiiieeeeeeeeeeeenn 677

R W KRG svsveviammssmmsonvvssonsnsonsss s 56066558 55555 550 555 685555 56 0m s nomuans 680

RV SR oo 685

R V. KRATSEKIN.........ooevieiiiiiiieieiieeeeeeeee e, 690

R V. CASSIAY s suvnmons sossvansnss sessmamsesssasss somms amsansosannoassensase 691

RoV.B. (K.G.)ooneoiiieeeeeee e 693

RV U. (FoJ) oo, 700

R. V. CRADPEIL: i iiviniveiiinimmsvasisisiierviivommmmorssvesssssasssssvesesses 703

R V. KROIAWOR ... 706

R ov.Blackman ...............ccc.oooueiiiiiiiiiiiiiiiieeeeeeeeeeaeaaan, 718



