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Shareholder Activism Handbook

by Jay W. Eisenhofer, Michael Barry,
and Gregg S. Levin

Shareholder Activism Handbook is a one-volume, comprehensive guide
for attorneys and the shareholders that they represent on all matters relat-
ing to shareholder activism. It provides in-depth analysis of the legal
ramifications of the emergence of shareholder activism and provides a
guideline for activist investors in matters ranging from the establishment
of a corporate governance program, proxy fights, and the conduct of annual
meetings to the shareholders’ role in corporate and securities litigation.

By explaining the legal rights of shareholders, Shareholder Activism
Handbook provides investors with the knowledge necessary to make edu-
cated decisions regarding how best to protect the value of their investments
and how to protect and exercise their rights as the owners of companies.
The Handbook explains shareholders’ rights under state law, both modeled
under Delaware law and the Model Business Corporations Act, and where
appropriate includes national surveys explaining the differences between
laws among the various states. In addition, it explains shareholders’ rights
under federal law in both securities litigation and proxy issues.

Highlights of the 2007 Supplement

This is the first supplement since the original publication of Shareholder
Activism Handbook. 1t brings your book up to date on recent developments
in the field, including:

. An expanded discussion of the nature of a director’s fiduciary duty,
including the duty of loyalty, the duty of care, the duty of good faith,
and the duty of candor, in light of recent Delaware Supreme Court
rulings (see Chapter 2).
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New voting statistic information and an updated discussion on the
movement to majority voting (see Chapter 9).

Recent decisions from the Delaware Court of Chancery impacting
shareholders’ abilities to adopt and amend bylaws (see Chapter 2).

Additional discussion of issues relating to hedge funds (see Chapter 3).
Analysis of stock lending or ““vote borrowing’’ issues (see Chapter 9).

Coverage of SEC settlements and the distribution of funds (SEC
“fair funds”’ distributions) (see Chapter 14).

An updated discussion of the proxy access debate (see Chapter 7).

Expanded analysis of the Securities Litigation Uniform Standards
Act (SLUSA), including a discussion of the Dabit case and holder
claims. Also, additional coverage of class action lawsuits (see
Chapter 14). ’

Discussion of the American Pipe decision and opt-outs (see
Chapter 13).

Update on direct/derivative distinction explained by recent authority
(see Chapter 13).

An update on executive compensation claims in light of recent
decisions (see Chapter 14).

The Tables and Index have been extensively updated to reflect these
additions and changes.

For questions concerning this shipment, billing, or other customer service
matters, please call our Customer Service Department at 1-800-234-1660.

For toll-free ordering, please call 1-800-638-8437.

© 2007 by Aspen Publishers
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FIRST EDITION

TAB CARD FILING INSTRUCTIONS — page 1

Included with your book are tab cards that should be filed as follows:

Check as Insert Tab ; Insert Before
done: Page:

™ Table of Cases TC-1

a Index I-1

When you have finished filing your tab cards, please place these instructions
immediately inside the cover of your book.
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About Wolters Kluwer Law & Business

Wolters Kluwer Law & Business is a leading provider of research infor-
mation and workflow solutions in key specialty areas. The strength of the
individual brands of Aspen Publishers, CCH, Kluwer Law International
and Loislaw are aligned within Wolters Kluwer Law & Business to pro-
vide comprehensive, in-depth solutions and expert-authored content for
the legal, professional and education markets.

CCH was founded in 1913 and has served more than four generations of
business professionals and their clients. The CCH products in the Wolters
Kluwer Law & Business group are highly regarded electronic and print
resources for legal, securities, antitrust and trade regulation, government
contracting, banking, pension, payroll, employment and labor, and health-
care reimbursement and compliance professionals.

Aspen Publishers is a leading information provider for attorneys, business
professionals and law students. Written by preeminent authorities, Aspen
products offer analytical and practical information in a range of specialty
practice areas from securities law and intellectual property to mergers and
acquisitions and pension/benefits. Aspen’s trusted legal education
resources provide professors and students with high-quality, up-to-date
and effective resources for successful instruction and study in all areas
of the law.

Kluwer Law International supplies the global business community with
comprehensive English-language international legal information. Legal
practitioners, corporate counsel and business executives around the
world rely on the Kluwer Law International journals, loose-leafs, books
and electronic products for authoritative information in many areas of
international legal practice.

Loislaw is a premier provider of digitized legal content to small law firm
practitioners of various specializations. Loislaw provides attorneys with
the ability to quickly and efficiently find the necessary legal information
they need, when and where they need it, by facilitating access to primary
law as well as state-specific law, records, forms and treatises.

Wolters Kluwer Law & Business, a unit of Wolters Kluwer, is headquar-
tered in New York and Riverwoods, Illinois. Wolters Kluwer is a leading
multinational publisher and information services company.
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ASPEN PUBLISHERS SUBSCRIPTION NOTICE

This Aspen Publishers product is updated on a periodic basis with supple-
ments to reflect important changes in the subject matter. If you purchased
this product directly from Aspen Publishers, we have already recorded
your subscription for the update service.

If, however, you purchased this product from a bookstore and wish to
receive future updates and revised or related volumes billed separately
with a 30-day examination review, please contact our Customer Service
Department at 1-800-234-1660 or send your name, company name (if
applicable), address, and the title of the product to:

ASPEN PUBLISHERS
7201 McKinney Circle
Frederick, MD 21704

Important Aspen Publishers Contact Information

o To order any Aspen Publishers title, go to www.
aspenpublishers.com or call 1-800-638-8437.

o To reinstate your manual update service, call 1-800-638-
8437.

e To contact Customer Care, e-mail customer.care@
aspenpublishers.com, call 1-800-234-1660, fax 1-800-901-
9075, or mail correspondence to Order Department, Aspen
Publishers, PO Box 990, Frederick, MD 21705.

« Toreview your account history or pay an invoice online, visit
www.aspenpublishers.com/payinvoices.
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PREFACE

In recent years, the investor community has taken an increasingly active role
in the governance of the corporations they own. Through shareholder resolutions,
“vote no”’ and proxy campaigns, litigation, and dialogue, activist shareholders
have made great strides in protecting and furthering shareholder rights.
Shareholder Activism Handbook gathers in a single source the various tools that
shareholders may employ to influence and protect the value of their investments.

Active participation by shareholders in the corporation they own serves as
an important check on corporate management and boards. As the corporate
scandals of recent years demonstrate, a lack of oversight by shareholders can
have disastrous consequences. All too often, however, shareholders are unaware
of their legal rights and as a result fail to exercise those rights in such a manner
as to preserve, and increase, the value of their investments.

This book provides shareholders with a resource regarding their legal
rights as the owners of American corporations. The Handbook explains the often
contentious relationship between shareholders and the management of the
companies they own and outlines the legal rights of shareholders in matters such
as corporate governance, derivative litigation, class action litigation, and merger
transactions. It provides clear answers to many common questions faced by
investors and investment managers in a variety of situations, such as:

* How can I develop a corporate governance program, and is it worth the
investment?

¢ How can I communicate with other shareholders and how can I get access to
corporate materials?

e  What are the requirements for bringing a derivative or class action as a
shareholder?

e My corporation is merging; can I exercise dissenters’ rights, and how can
Idoit?

e How can I offer a resolution to be considered by other shareholders?
¢  What are my rights at the annual meeting?

e The value of my stock has collapsed amid disclosures of accounting fraud;
what are my rights?
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The following chapters answer these and many other questions. By
explaining the legal rights of shareholders, this book will provide every investor
with the knowledge necessary to make educated decisions regarding how best to
protect the value of their investments and how to protect and exercise their rights
as an owner of companies. This Handbook explains shareholders’ rights under
state law,. both modeled under Delaware law and the Model Business
Corporations Act, and where appropriate includes national surveys explaining
the differences between laws among the various states. In addition, this
Handbook explains shareholders’ rights under federal law in both securities
litigation and proxy issues. No single resource can provide definitive answers to
every question that may arise in connection with shareholders’ rights, but the
following chapters should provide investors with a basic understanding of their
rights.

The authors express their sincere gratitude to the hard working attorneys
and staff at the law firm of Grant & Eisenhofer, P.A., without whom the
publication of this book would not have been possible. In particular, the authors
wish to recognize the efforts of Geoffrey C. Jarvis, Esq., and Gregg S. Levin,
Esq., who provided invaluable assistance in the writing and editing of many
chapters. Thank you.

Jay W. Eisenhofer
Michael J. Barry
Gregg S. Levin
October 2006
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