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Preface

This volume is about open ED], an application of electronic commerce and its
relationship with law. When [ started this research in September 1992 1
thought I could combine a theoretical background with my practical intentions
to suggest viable solutions to a legal problem created by information
technology. Along the way I changed my course back and forth several times.
The ideas presented in this volume have little to do with my original concept
on this project. There is one point, however, that remains unchanged. This is
the need for a change in the way we lawyers view open EDI and electronic
commerce in general. Although electronic commerce applications all allow the
transfer of electronic data from one point to another, open EDI also allows for
commercial transactions to take place in a fully automated and highly
organised trading environment.

When confronted with technology the typical reaction of law is to support
interpretations and amendments of existing statutes so that old laws can
accommodate change in technology. Open EDI, however, draws 2 line and
limits this possibility of regulation. Open EDI permits ad hoc open electronic
transactions irrespective of geographical border and jurisdictions among
trading partners with no prior trade relationship. By doing this, open EDI
limits the possibility of using up front interchange agreements to address the
legal problems of the interchange. It is, therefore, necessary to use legal
instruments supported by information technology to overcome legal problems.

Openness in an electronic environment is the missing keyword for law and
a function that has the potential to initiate change in law that is not often
observed. Possible regulations should address the need of the users to act in
such a trading environment uninhibited of basic legal concerns. This research
project concludes that to respond to the challenge of open EDI it is necessary
to work towards a new legal framework based on internatiopal law and
supported by information technology.

This study addresses the issue of open EDI and the law. It can also be
valuable to those seeking legal information on electronic commerce in general.



This volume is interesting to researchers and students in the field of open EDI
and electronic commerce who maintain an academic interest. This volume is
also of assistance to lawyers and laymen concerned with the practical aspects
of the legal issues of the application of open EDI. Some of the opinions
expressed can interest legislators and policy makers in electronic commerce.

Rotterdam, June 1997
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Introduction

This research project proposes a conceptual framework for the legal
regulation of open EDI. It claims that the regulation of open EDI relies upon a
legal framework based on international law and supported by information
technology.

This volume discusses and presents the legal problems that the emergence
of open EDI has brought about for the trading partners. The first part of this
research concludes that open EDI creates a unique trading environment that
must be distinguished from other forms of electronic commerce. Open EDI

poses a number of legal challenges that the law cannot ignore and which call
 for a resolution.

The second part examines these legal problems in the light of existing
solutions that have been made available to address other applications of
electronic commerce like closed EDI, for example. In the past, the legal
problems introduced by what is often described as EDI or closed EDI have
been acknowledged and there have been several efforts to address them. The
second part concludes that the legal problems of open make it cumbersome
and ineffective to apply the solutions perceived and designed for closed
environments to open ones.

Hence, this research project discusses the principles upon which regulation
for open EDI can be established and it presents a conceptual regulatory
framework for the resolution of the legal problems of open EDI. The solutions
proposed are based upon international law and supported by information
technology. Establishing a regulatory legal framework to exercise control over
legal risks of open EDI fills the present legal vacuum and contributes to the
safety of the underlying commercial transactions. The third part presents an
analysis of examples of possible legal instruments that elaborate on this
conceptual framework and correspond to the principles of the regulation. A



