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Prolegomena

This study provides a textual reading of an important and largely unstudied
eighteenth-century libel trial, Rush v. Cobbett, together with a cultural analy-
sis in terms of how it affected or was affected by trial law, medicine, the
press, and religion as they informed the trial, trial strategies, and the roles of
Benjamin Rush and William Cobbett, the plaintiff and the defendant in the
trial. The case arose out of the events of the 1797 yellow fever epidemic in
Philadelphia and Cobbett’s attacks in Porcupine’s Gazette on Rush’s heroic
bleeding practices, practices that were as controversial in the medical com-
munity as they were widely adopted.

Rush was a leading republican in Philadelphia and a signer of the Dec-
laration of Independence, which made him a prime target for a federalist
journalist like Cobbett, who saw in Rush a figure who posed a danger to the
health of the city as a medical man and to the health of the body politic as a
political figure. Cobbett’s preferred mode of attack was satire, a weapon he
used to ridicule Rush relentlessly and which left him open to a libel charge
by his victim. Rush’s response was to file a civil action against the journalist,
taking advantage of the opportunity to have the case heard by the prestigious
Pennsylvania Supreme Court sitting en banc as a trier of the facts.

A rash of libel suits clogged Philadelphia courts at the time and was de-
plored by Rush’s prosecution team and the presiding justices Edward Ship-
pen, Jasper Yeates, and Thomas Smith. Libel suits were an issue of concern
to legal figures, politicians, and the public at large for their tendency to fuel
feuds and duels and to lead to mob actions, undermining the efficacy of the
legal system and confidence in it. At the same time, the liberty of the press
upon which Cobbett relied was itself threatened every time a publisher was
taken to court for assailing government officials or private reputations, giving
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2 Prolegomena

rise to unpopular prosecutions aimed by federalists at the republican press at a
time when the new republic was struggling to establish itself as a new nation.

The critical political events of the last two decades of the eighteenth cen-
tury—Jay’s Treaty with England of 1795, diplomatic efforts to negotiate with
the French in 1798 that resulted in the XYZ Affair, and the Alien and Sedition
Acts of 1798—were all implicated in the issues addressed in the trial. Rush v.
Cobbett occurred just at the cusp of the presidential election of 1800 and at the
acme of the frenzied decades that produced the development of political parties,
a partisan press, and political consolidation of the new republic. The trial em-
bodied the republican-federalist contests of the period, pitted liberty of the press
against the privacy interests of individuals, and engaged in the debate between
Anglophiles and Francophiles whereby the two sides tried to drag America
into the war declared by France against England in 1793. It raised questions
about an emerging free enterprise medical marketplace that led to medical
malpractice issues that would come to a boil with the turn of the century. The
trial occurred at a time when American law had not yet become established as
a unique entity distinguished from English common law, a particular problem
for the Pennsylvania Supreme Court which had as well to address popular
outrage against its adherence to the English law on libel, the very issue it was
to try in the Rush case.! The case was, moreover, a stellar example of the rhe-
torical flourish and oratorical eloquence to which the late eighteenth century
subscribed. It expressed the shift the nation was experiencing from a religious
culture of biblical jeremiad and the evangelism of the Great and Second Awak-
enings to a secular culture of civic jeremiad and the political development of an
American national identity. In every sense, the case was thus a crucible for test-
ing critical issues of the times, even as it presented itself as a contest between
the rights of individual reputation (on Rush’s side) and first amendment rights
of the press (on Cobbett’s side) in the young republic.

As for the trial itself, Rush v. Cobbett was published in transcript at a time
when American court records were not routinely collected. When they did
appear they did so as abbreviated trial reports that preserved a judicial opin-
ion.? Trial transcripts containing proceedings, like Rush v. Cobbett, were rare
enough—they largely appeared with more sustained and extensive newspaper
trial coverage after 1800°—and a trial taken down by a court reporter who
ascribed his name as author was the rarest of all. Trials in the seventeenth and
eighteenth centuries had been recorded by clergymen as exemplars (conver-
sion or execution narratives, for example, as well as the Salem witchcraft
trials) and in the nineteenth century by printers for popular consumption, but
a trial transcript presumably taken down by a lawyer and intended for use by
lawyers, rather than mere lawyers’ notes, was not a common practice until
court reporters began to be assigned by legislatures.* Massachusetts did so
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in 1804, but Pennsylvania delayed until 1845.° We are thus presented with
a rare opportunity to access an important eighteenth-century trial through a
period text that preserves not only the judge’s charge to the jury and a record
of the evidence and witness testimony, but legal arguments by six prosecution
and defense counsel in a text that is sixty-seven pages in length. Such a text
allows us to provide a focused analysis of Rush v. Cobbett that interrogates
the trial in detail.

This study answers questions about the legal text and about its setting.
Questions are raised about the provenance of the trial transcript, so that con-
siderations related to how it was taken down, by whom, and to what purpose
are addressed, as well as its status as a legal text. The study answers ques-
tions about the legal issues the transcript takes up, the body of law to which
they belong, and how those issues were argued. How the legal subjects in the
trial were constituted in the text is questioned in terms of how defense and
prosecution arguments framed them. The jury’s role in the trial and the jury’s
relationship to the community raise questions about the construction of the
arguments and the conduct of the trial from the perspective of jurors as a tar-
get audience. Even as the study raises such questions, it does so by querying
the themes, images, and language that make up the legal narrative and how
the trial operated rhetorically as a persuasive modality.

In terms of the larger setting, this work raises questions about the critical
inputs that inflected the trial and the informative outcomes that emanated
from it. As a cultural study, the work anatomizes the trial from multiple dis-
ciplinary perspectives, asking what kind of statement discourses as different
as law, medicine, religion, and politics offered and how the trial acted as a
crucible to shape the convergence and divergence of disciplinary narratives.
The conflicting vectors of libel law, medical malpractice, and the rights of the
press detail the framing that emerged from medicine, religion, and the press.
The study asks how developments in American legal practice affected the
roles of counsel, the judge, jury, and accused; and, given that political par-
ties and the partisan press had their origins in the same decade as the trial, it
asks how they affected the trial as they emerged and grew. In the process of
dissecting the trial and placing each of its organic parts, the study asks what
serves as a connective tissue to give coherence to the whole. In what way did
the role of medicine prove dispositive to the prosecution’s argument and to
its preemptive defense of Rush’s medical practice? What did the alternative
healing fiction of fever sermons contribute to the jeremiadic narrative and
the greater civic myth used to explain and justify the plaintiff and how did
the cultural artifacts—visual and verbal editorializing through prints, satires,
and doggerel—add to our understanding of the reputations of the litigants and
recriminations against them over their feuding?
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The troubles began when William Cobbett, having emigrated from Eng-
land, was drawn into a doctors’ war over the treatment of yellow fever
during the fever epidemic of 1797. The battle of words played out in pieces
published in his newspaper Porcupine’s Gazette, which he had begun in
Philadelphia in that year. Together with the American John Fenno, publisher
of another federalist paper Gazette of the United States, he began ridiculing
Benjamin Rush’s system of bloodletting and his attempts at puffing, a form
of quackery or self-advertisement. He wrote a series of satiric letters about a
tavern keeper turned bleeder, which clearly mocked Rush, and compared him
to an infamous fictional bleeder, the Spanish physician Sangrado from Alain
Rene Le Sage’s novel The Adventures of Gil Blas of Santillane. Cobbett’s ac-
cusation that Rush slew more patients than Samson slew Philistines had more
bite than perhaps Cobbett intended, as it led to the charge that he had libeled
Rush as a murderer. These were the pieces that provoked Rush to file charges
in October 1797 against both Fenno and Cobbett, only to drop the charges
against the American publisher.®

THE TRIAL TRANSCRIPT

Rush v. Cobbett was called for trial on December 13, 1799, in the Pennsylva-
nia Supreme Court.” The court called the case as the first trier of fact under
the nisi prius system then in effect whereby this appellate court also acted in
selected cases as a trial court.® A transcript of sixty-seven pages was taken in
shorthand by T. Carpenter, a clerk either acting as court reporter or assigned
to the trial by the printer W. W. Woodward, who announced his publication
of the transcript within days of the trial.” Cobbett, who had secreted himself
in New York and neither attended the trial nor was present in Philadelphia
in its aftermath, charged that the transcript—which he called the “report of
the trial”'>—had been organized and published by Thomas Bradford, a re-
publican printer with whom he had a contentious relationship and whom he
considered Rush’s friend. Whereas it is possible Bradford published the tran-
script while Woodward only printed and advertised it, there is no evidence of
Bradford’s involvement nor is there a second transcript that could be linked
to Bradford. Neither is there a link to the court itself, for example as part of
a collection of judges’ or lawyers’ notes of cases such as those published by
Alexander Dallas, Jasper Yeates, or Alexander Addison.'"" Woodward, having
printed his announcement just six days after the verdict, thereby laid claim to
the transcript that does exist.

The fact that Cobbett was not in Philadelphia, and therefore not immedi-
ately knowledgeable about what was being published, might account for his
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assertion that Bradford published the transcript. In any case, Cobbett raised
a number of objections to the objectivity of the report, attacking it as “the
most infamous bundle of libelous falsehoods that ever was published in the
world”'? and claiming that “they”—presumably Rush’s republican acolytes,
to whom Cobbett referred as “Rushites”—*have published a ‘report’ of the
trial, not badly calculated to justify themselves and to deceive the world.”"
Nevertheless, in an extensive response that appeared in five issues of a news-
paper he called Rush-Light, Cobbett treated the transcript as standing—how-
ever askew—for what occurred at the trial. The falsehoods he objected to, as
a result, were just as likely a reference to the prosecution’s case as they were
a statement about the reliability of the transcript as a trial record. Cobbett en-
gaged directly the arguments as the transcript presented them without further
comment on the quality or accuracy of the transcript itself other than to say
that “The Narrative of the judicial proceedings in the cause of Rush, furnishes
.. . a series of facts [that] demand an ample exposure.”"

The transcript does appear to privilege the prosecution case in several
ways. For one, it prefaces the legal arguments with presiding justice Edward
Shippen’s charge to the jury, in which his commentary proves seriously
prejudicial to Cobbett. It is worth noting that the republican press was highly
congratulatory of Shippen’s charge, isolating it for attention when the verdict
was announced. On the very day of the verdict, for example, the Constitu-
tional Diary" represented Shippen’s presentation as “elegant, sensible and
pointed upon the doctrine of libels and the press . . . a bold and decided opin-
ion.” In the same issue, Cobbett was described in less adulatory terms by a
correspondent who remarked, “Porcupine, we are happy to find, will be bled
and purged to some tune.”

The transcript restricted itself almost exclusively to the presentation of the
legal arguments by counsel. It did provide for reference the main exhibits of
the trial (a selection of attacks on Rush printed in Cobbett’s Porcupine’s Ga-
zette), a truncated version of an examination of one witness, a description and
excerpt of an examination of a second, and a deposition from a third. The re-
spective amount of time devoted to prosecution and defense arguments were
clearly disproportionate: the former was accorded little less than two thirds of
the transcript (thirty-six pages) and the latter one third (twenty pages), sug-
gesting either a bias on the clerk or printer’s part toward the prosecution or a
clearly inadequate representation by the defense.

Even before the transcript was published, the general consensus was that
Rush v. Cobbett was an important trial for republicans, in line with which
the verdict was enthusiastically embraced by the Rush-friendly crowds that
attended the trial, a crowd described in the press as having expressed its
satisfaction “in a manner (unprecedented in the Courts of this city) [sic] by



