Patient Safety, Law
Policy and Practice

- Edited by
John Tingle and Pippa Bark

39031LN0Y



Patient Safety, Law Policy
and Practice

Edited by
John Tingle and Pippa Bark

-

<=

o

,rg"

[}
Ly
~4

[ |4
‘.i‘_’
.‘..._.:';»

P

5 Routledge

Taylor & Francis Group
LONDON AND NEW YORK




First published 2011
by Routledge
2 Park Square, Milton Park, Abingdon, Oxon, OX14 4RN

Simultaneously published in the USA and Canada
by Routledge
711 Third Avenue, New York, NY 10017

Routledge is an imprint of the Taylor & Francis Group, an informa business

© 2011 editorial matter and selection: John Tingle and Pippa Bark;
individual chapters: the contributors.

The right of John Tingle and Pippa Bark to be identified as editors of
this work has been asserted by them in accordance with sections 77
and 78 of the Copyright, Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or
reproduced or utilised in any form or by any electronic,
mechanical, or other means, now known or hereafter
invented, including photocopying and recording, or in any
information storage or retrieval system, without permission in
writing from the publishers.

Trademark notice: Product or corporate names may be trademarks or
registered trademarks, and are used only for indentification and
explanation without intent to infringe.

British Library Cataloguing in Publication Data
A catalogue record for this book is available
from the British Library

Library of Congress Cataloging in Publication Data
A catalog record for this book has been requested

p. cm.
ISBN 978-0-415-55731-3 (hbk)}—ISBN 978-0-203-83073-4 (ebk)
1. Medical etrors—Prevention—Law and legislation—Great Britain.
2. Medical errors—Prevention—Law and legislation. 1. Tingle, John.
I1. Bark, Pippa.
KD3395.P375 2011
344.04'1—dc22
2010037173

ISBN: 978-0-415-55731-3 (hbk)
ISBN: 978-0-203-83073-4 (ebk)

Typeset in Garamond

by RefineCatch Limited, Bungay, Suffolk
Printed and bound in Great Britain by

CPI Antony Rowe, Chippenham, Wiltshire



Patient Safety, Law Policy and Practice

Patient safety is an issue which in recent years has grown to prominence in a
number of countries’ political and health service agendas. The World Health
Organization has launched the World Alliance for Patient Safety. Millions of
patients, according to the Alliance, endure prolonged ill-health, disability
and death caused by unreliable practices, services, and poor health care envi-
ronments. At any given time 1.4 million people worldwide are suffering
from an infection acquired in a health facility.

Patient Safety, Law Policy and Practice explores the impact of legal systems
on patient safety initiatives. It asks whether legal systems are being used in
appropriate ways to support state and local managerial systems in develop-
ing patient safety procedures, and what alternative approaches can and
should be utilized. The chapters in this collection explore the patient safety
managerial structures that exist in countries where there is a developed
patient safety infrastructure and culture. The legal structures of these coun-
tries are explored and related to major in-country patient safety issues such
as consent to treatment protocols and guidelines, complaint handling,
adverse incident reporting systems, and civil litigation systems, in order to
draw comparisons and conclusions on patient safety.

John Tingle is Reader in Health Law at Nottingham Trent University, UK.

Pippa Bark is Principal Research Fellow at CHIME, University College
London, UK.
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Preface

As a mixture of law, policy and practice, we hope this book provides the reader
with a unique perspective on the international problems, solutions and chal-
lenges in patient safety. It is designed to provide the context that is currently
missing from legal discussions of clinical negligence and other related areas of
tort law. Our aim is to introduce the reader to ‘behind the scenes’, the numerous
patient safety organisations, policies, tensions that exist and the general field of
literature. It is clear that many avoidable clinical errors are being made and that
the legal infrastructure for resolving disputes is unsatisfactory in many respects.

We have cast our net widely and have invited international academic
colleagues in other jurisdictions to contribute to the text so that a comparative
perspective can be drawn. Health as a concept is a generic one and the problems
cross international boundaries. The book is going to press at a time when the
new coalition government has announced sweeping cuts in public expenditure.
Bureaucracy is being cut in the NHS and the functions of a number of organ-
isations will be streamlined. At the time of writing, The Department of
Health’s Review of Arm’s Length Bodies has proposed to abolish the National
Patient Safety Agency (NPSA), which has, up until now, served a useful func-
tion in focusing attention on patient safety issues. Some of the NPSA functions
will become part of the remit of the new NHS Commissioning Board and other
functions will be supported to continue in other ways. The review also proposes
that the National Health Service Litigation Authority (NHSLA) be subject to
an industry review in order to identify potential opportunities for greater com-
mercial involvement, with a view to its likely removal from the arm’s length
bodies sector as soon as possible. With the changes and possible fragmentation
we may face, learning from other countries’ experience is ever more relevant.

We convey thanks to our families and academic friends for their kind
support in writing this book. Also appreciation to Katie Carpenter of
Routledge for her continued support throughout the proposal stage and
through to submission, and to Khanam Virjee of Routledge. Lisa Williams
did an excellent job as copy editor.

John Tingle, Nottingham
Pippa Bark, London
October 2010
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Introduction

The development of a patient safety policy
agenda

Jobn Tingle

The purpose of this book is to explore the impact of legal systems on patient
safety initiatives. We ask fundamental questions such as whether legal
systems are used in appropriate ways to support state and local managerial
systems developing patient safety procedures. What alternative approaches
can and should be utilised? Chapters in this book explore the patient safety
managerial and legal structures that exist in countries where there is a
developed patient safety infrastructure and culture.

In the UK the Bristol Inquiry report, chaired by Professor Sir Ian
Kennedy, stated well the tension that exists between English tort law and
the patient safety agenda. The report states:

33 It is our view, therefore, that the culture and the practice of clinical
negligence litigation work against the interests of patients’ safety.
The system is positively counter-productive, in that it provides a clear
incentive not to report, or to cover up, an error or incident. And, once
covered up, no one can learn from it and the next patient is exposed to
the same or a similar risk."

The report goes on to state;

35 The system of clinical negligence litigation is now ripe for review.
It is over 20 years since it was last considered as part of the review
carried out by a Royal commission under Lord Pearson. Much has
changed in the NHS and in the practice of medicine since then. The
system is now out of alignment with other policy initiatives on quality
and safety: in fact it serves to undermine those policies and inhibits
improvements in the safety of the care received by patients. Ultimately,
we take the view that it will not be possible to achieve an environment
of full, open reporting within the NHS when, outside it, there exists
a litigation system the incentives of which press in the opposite direc-
tion. We believe that the way forward lies in the abolition of clinical
negligence litigation, taking clinical error out of the courts and the tort
system.’



