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PREFACE

“... there still appears to be considerable ignorance about the consequences which
this Convention will soon have for the jurisdiction of our Courts, and ... these
deserve study and preparation in advance” (Lord Justice Kerr in Citadel Insurance
Co v Atlantic Union Insurance Co SA [1982] 2 Lloyd’s Rep 543 at 549).

The Civil Jurisdiction and Judgments Act 1982 is perhaps the most important
piece of legislation relating to civil procedure enacted in this country this
century. It, together with the amendments to the Rules of the Supreme Court,
will effect fundamental changes in the law relating to jurisdiction and judgments
in the United Kingdom. The primary purpose of the 1982 Act is to give effect in
the law of the United Kingdom to the Brussels Convention of 1968 on jurisdiction
and the enforcement of judgments in civil and commercial matters. It introduces
a new concept of domicile for the purposes of jurisdiction. The 1968 Convention
is given the force of law and similar (but not identical) rules of jurisdiction for
intra-United Kingdom cases are applied. There are new provisions for the
enforcement of intra-United Kingdom judgments. For the first time non-money
judgments given by courts in other Contracting States will be enforceable, and
non-money judgments rendered in one part of the United Kingdom will be
enforceable in other parts. It cannot be said that the new system will be simple.
Thus the jurisdictional rules of the English courts will differ depending on
whether the defendant is domiciled in another part of the United Kingdom (1982
Act, Schedule 4), or is domiciled in another Contracting State (1982 Act, Schedule
1), or is domiciled in a non-Contracting State (Ord. 11, 1. 1(1)). Foreign judgments
will be enforceable under Part I of the 1982 Act (judgments of Contracting
States), Part II of the 1982 Act (judgments of UK courts), the Foreign Judgments
(Reciprocal Enforcement) Act 1933 (the Isle of Man, Guernsey, Jersey and some
eight foreign and Commonwealth countries), the Administration of Justice Act
1920 (most Commonwealth countries) and at common law (particularly those
countries with whom there are no reciprocal arrangements, such as the United
States).

The object of this book is to provide a commentary on the Act and the
Convention, to indicate some of the main areas of difficulty and offer some
solutions to them, and to deal with the main changes to the Rules of the Supreme
Court. There have now been over 30 judgments of the European Court of Justice
on the Convention and I have endeavoured to take account of them, together
with some of the more important judgments in the original Contracting States.
The European Court has not made any use of decisions of national courts and it
is well to bear in mind that “the persuasive value of a particular court’s decision
must depend on its reputation and status, the extent to which its decisions are
binding on courts of co-ordinate and inferior jurisdiction in its own country and
the coverage of the national law reporting system” (Fothergill v Monarch Airlines
[1981] AC 2571, at 284, per Lord Diplock).
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Preface

Dr. ] H C Morris QC very kindly read a draft of the manuscript and made
many helpful comments and suggestions, and his ideas were as valuable as one
would expect from one whose contribution to the conflict of laws has been so
great (see The Hollandia [1982] QB 872, at 884, per Lord Denning MR). Mr.
Ulrich Stahl helped me with the German material to which I refer and raised a
number of useful points for inclusion. Maureen Higgins, my secretary, dealt
excellently, as always, with a difficult manuscript. This book is dedicated to my
wife, Sarah.

London, August 1983 Lawrence Collins

NOTE

At the time this book went to press, the provisions of the Civil Jurisdiction
and Judgments Act 1982 relating to the 1968 Convention and to intra-United
Kingdom jurisdiction and enforcement of judgments had not been brought into
force. But some of the changes to the general law came into force on 24 August
1982, most notably s. 24(1)(a), (2)(@) and (3) (interim relief and protective
measures in cases of doubtful jurisdiction); s. 30 (proceedings for torts to foreign
immovable property); s. 32 (foreign judgments given in breach of agreement for
settlement of disputes); s. 33 (abolition of the rule in Harris v Taylor [1915] 2 KB
580 and Henry v Geoprosco International Ltd [1976] QB 726 on what constitutes
a submission to the jurisdiction of a foreign court); s. 34 (abolition of non-merger
rule). :

The amendments to the Rules of the Supreme Court were made in July 1983
(SL 1983 No. 1181). The amendments which fall within the scope of this book
will not come into force until s. 2 of the 1982 Act comes into force, except for the
amendment to Ord. 12, r. 8, which came into force on 1 October 1983.
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