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PREFACE

The fourth edition of this text comes to the reader at a time
when the drug crisis dominates public debate over criminal law and
procedure. Medellin drug barons intensified the war against the
Colombian government in late 1989, and explosions rocked Bogota.
As Colombian elections approached in mid-1990, a presidential can-
didate was slain and police blamed drug traffickers. A bloody war
waged between the government and the narcotics lords.

The drug war had reverberations in the United States. President
Bush unveiled the administration’s plan for battling narcotics. New
penalties were proposed for drug traffickers and drug users. Matters
took an international turn when U.S. troops moved into Panama,
and General Manuel Noriega was taken into custody to face drug
trafficking charges in a federal court in Miami.

The American public, antagonized by the violent acts of drug
czars in Colombia as well as drive-by killings over drug disputes on
America’s streets, seemed ready to support stiff law enforcement
measures. Opinion polls demonstrated that vast numbers of people
considered the drug problem the nation’s most difficult challenge.
While many favored stern measures to oppose drugs, some have
urged decriminalization or legalization.

The debate over the solution to America’s crime and drug prob-
lem is complicated by the fact that most states with large urban
areas suffer from heavy backlogs in their court systems. In addition,
there is a severe shortage of jail and and prison space. Jailings for
crimes of many kinds have overloaded our correctional facilities.
This text will deal with prosecution of a wide range of offenses,
from charges of murder to mail fraud. It details the explosion in jail
populations as the criminal justice system endeavors to deal with
the modern crime challenge while retaining civil rights and liber-
ties for our citizens.

These liberties are the product of checks and balances which
operate when one is accused of a crime. Their value in a system of
criminal justice cannot be overstated. As the world entered the
1990s, authoritarian regimes in Eastern Europe were overthrown in
favor of democratic models. One commentator summarized an
essential attraction of the most prominent Western democracy:
“More important than our military or economic prowess is the
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American ideal of freedom, respect for the dignity and rights of
individuals and a democratic system.” A notable component of our
democratic system is the right to trial by jury. Another is the right
to be presumed innocent until the government establishes an indi-
vidual’s guilt beyond a reasonable doubt.

Effective processing of criminal cases through the varied and
sometimes intricate stages of this system requires a clear under-
standing of its parts. A case is far from over once the arrest is
made, no matter how careful the preliminary investigation nor how
meticulous the officer’s seizure of evidence. Many prosecution wit-
nesses can testify to the rigors of a scorching defense cross-
examination once the case reaches the courtroom. Intensive
cross-examination of this kind is a characteristic feature of
American criminal trials which proceed under an adversary (or
contest) theory of justice to arrive at the truth in a given case.
Defense witnesses are also exposed to potentially searching ques-
tions by the prosecutor. It is for the jury, which observes these wit-
nesses, to weigh the evidence and make the final decision in every
case — guilty or not guilty.

This volume explores our adversary system of criminal justice,
tracing the various steps which precede trial, as well as the trial
process itself. Positive suggestions for citizens who appear as wit-
nesses are set forth. Rules controlling post-trial proceedings, includ-
ing appeals, habeas corpus hearings, and the probation and parole
process are clarified.

The latest available United States Supreme Court cases are
referred to at appropriate points to enhance this volume’s impact
and relevance. Court decisions from 1988-1990 are featured, includ-
ing the Supreme Court’s approval of the federal sentencing guide-
lines which basically eliminate parole in connection with federal
crimes.

Responsible administration of the criminal laws, as well as con-
structive revision of the criminal justice system, require an effective
knowledge of the subject. To that end this work is aimed and dedicated.

RONALD L. CARLSON

Professor of Law
Athens, Georgia
November, 1990
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§ 1.1  Preliminary considerations: crime, police and courts

The issues of crime and its control are urgent concerns for Americans
today. The public often registers these concerns when voting, and the
impact of crime on public consciousness is seen in recurring opinion
polls which rate it at or near the top of “major unresolved problems in
America” Crime comes into most American living rooms every night
via television’s police and lawyer shows. The courts are the places where
society’s criminal laws are enforced, and the popular view focuses on
courtroom proceedings. While the processing of criminal cases entails
significantly more than a trial in criminal court,' the trial stage presents
an apt opportunity to open discussion of the American justice system.

§ 1.2 Adversary system of justice

American criminal trials proceed under the adversary (or contest)
theory of justice to arrive at the truth in a given case.> One charac-

''This point is discussed in § 1.4 of tions are reviewed in depth in the
this chapter and in succeeding chap- concluding chapter of this text. See
ters of the text, infra. Chapter 11, The Adversary System,

?The strengths and weaknesses of infra.
this method for resolving such ques-



2 CRIMINAL JUSTICE PROCEDURE §1.2

teristic feature of this system is intensive cross-examination of both
defense and prosecution witnesses. In a jury trial it is for the jury,
which observes these witnesses, to weigh the evidence and make the
ultimate decision in every case—guilty or not guilty.

For this reason an experienced police officer recognizes that a case
is far from over once he makes an arrest, no matter how careful his
preliminary investigation or how meticulous his seizure of evidence.

§ 1.3  Constitutional right to jury trial

Whether the adversary trial of a criminal case will be heard by a
jury or a judge frequently depends upon the seriousness of the crime
which is involved. The United States Constitution gives every person
accused of a serious criminal offense (carrying a punishment in
excess of six months) the right to be tried in front of a jury. This
right belongs to an accused person whether the trial is in a state or
federal court.® Of course, even in serious cases many courts give the
defendant the option of waiving a jury trial, and a major case is
sometimes tried before a single judge, if the defendant so desires.

§ 1.4  Steps in a criminal prosecution

While the right to have a jury trial is guaranteed under our
Constitution, numerous pretrial court procedures have evolved over
the years as a result of practice and statute, as opposed to constitu-
tional development. Beginning with the arrest and presentment of the
defendant before a magistrate, various pretrial steps will be sketched
to provide a summary overview of the criminal justice system pre-
liminary to in-depth treatment of various phases later in this text.

In prosecutions for the more serious criminal offenses (felonies
and high misdemeanors), the following stages mark the process.*

1. Arrest

It has been estimated that approximately 20 to 30 percent of all
arrests are made on felony charges.” Some of these arrests are based

‘Duncan v. Louisiana, 391 U.S. 145, tion provided here. For the separate
88 S. Ct. 1444, 20 L. Ed. 2d. 491 method of disposing of these inferior
(1968). grade offenses, see Chapter 10 of this

4 Ordinary or petty misdemeanors text, which treats misdemeanor trials.
are tried differently than the descrip-



§1.4 AN OVERVIEW OF CRIMINAL JUSTICE IN AMERICA 3

upon arrest warrants signed by a judge or magistrate. The warrant is
a written order directing a peace officer (frequently any officer in the
state) to take a person into custody on a designated charge. The war-
rant is issued in the name of the state, and prior to issuance the mag-
istrate must decide if the facts known to the police reasonably
support a conclusion that the person sought to be arrested committed
the crime.

Many arrests are made without a warrant. While a few of these
arrests are made by private citizens, almost all are initiated by police.
To make a warrantless felony arrest, a law enforcement officer must
have reasonable grounds to believe that a crime has been committed
and that the defendant committed it.° This constitutes probable
cause.

Following arrest, the suspect will usually be booked, a procedure
which takes place shortly after his arrival at police headquarters. The
suspect’s name is entered on the police blotter or arrest book, as well
as the time of arrest and the criminal charge. The suspect may be
fingerprinted and photographed.’

When police officers approach a person on the street and ask him
questions, does this process constitute a formal arrest? Unless the
encounter involves more intrusive police conduct, such actions are
not tantamount to arrest. The constitutional liberties of the target of
the inquiries are not infringed upon. A 1983 decision by the United
States Supreme Court enumerates the rights of the parties in this sit-
uation. In Florida v. Royer,* the Court discussed stopping of persons
on the street:

[L]Jaw enforcement officers do not violate the Fourth
Amendment by merely approaching an individual on the
street or in another public place, by asking him if he is will-
ing to answer some questions, by putting questions to him if
the person is willing to listen, or by offering in evidence in a
criminal prosecution his voluntary answers to such questions.
. . . The person approached, however, need not answer any

*Kamisar, LaFave & Israel, MODERN
CRIMINAL PROCEDURE 10 (1990). A
felony is typically defined in state law
as an offense punishable by death or
imprisonment for a term exceeding
one year.

¢ Searches for weapons and evi-
dence-gathering procedures, including

interrogations, frequently follow arrest.
The constitutional guidelines control-
ling these procedures are discussed in
§ 2.2 (searches) and § 6.3(2) (confes-
sions, lineups) infra.

"Kamisar, LaFave & Israel, MODERN
CRIMINAL PROCEDURE 11 (1990).

“103 S. Ct. 1319 (1983).
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question put to him; indeed, he may decline to listen to the
questions at all and may go on his way.

The Court further observed that where a person answers police
questions and the answers given by the individual or other circum-
stances arouse a reasonable suspicion of criminal activity, the case of
Terry v. Ohio® authorizes a limited search of the individual:
“[Clertain seizures are justifiable under the Fourth Amendment if
there is articulable suspicion that a person has committed or is about
to commit a crime. In that case [Terry], a stop and frisk for
weapons were found unexceptional” The stop and frisk process is
dealt with in more detail in § 2.1 of this text. The right of police to
stop persons on the street is discussed in the context of a case from
California, which jurisdiction had passed a statute requiring persons
who wander on the streets to provide a “credible and reliable” identi-
fication when stopped by police.”

2. Prosecution or diversion

Not all arrested persons are fully prosecuted. A suspect may be
released without the lodging of a formal charge, perhaps because the
police feel there is insufficient evidence to hold him. In addition, a
defendant may be released to a diversion program. Diversion charac-
teristically involves a discretionary decision on the part of an official
that there is a better way to deal with a defendant than to prosecute
him. Thus, police or prosecutors may decline to proceed with crimi-
nal prosecution in the first instance, or they may exercise discretion
to terminate an ongoing case if they conclude that prosecution is
inappropriate.

Usually the decision to divert is accompanied by an accused per-
son’s promise to take certain rehabilitative steps in his own behalf."
The authorities may discontinue prosecution of a person arrested for
public drunkenness, for example, if the accused complies with certain
conditions, such as treatment in a detoxification center or participa-
tion in some similar program. Juveniles may be diverted from the

°392 US. 1, 88 S. Ct. 1868, 20 L. often called, is defined as the disposi-
Ed. 2d 889 (1968). tion of a criminal complaint without a

“ Kolender v. Lawson, 103 S. Ct. conviction, the noncriminal disposition
1855 (1983). The Kolender decision is being conditioned on the performance
discussed in § 2.1(4) of this book. of specified obligations by the defen-

"In Nimmer, DIVERSION (1974), dant, or his participation in treatment.
diversion, or “early diversion” as it is



