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Preface to the Fourth Edition

When the First Edition of Newsgathering and the Law was published in 1997, it
spanned less than 800 pages and consumed sixteen chapters. Some fifteen years
later, the Fourth Edition weighs in at just under 2000 pages organized in nineteen
separate chapters and spread over two volumes. The book’s increased heft reflects
the frequency with which courts and legislatures have been called upon during
those years to generate law addressing the rights and potential liabilities of those
who seek to gather information for dissemination to a wider audience. Indeed, that
body of law is no longer of interest only to practicing journalists and the lawyers
who represent them—it now has a palpable impact on a broad range of “citizen
journalists,” bloggers, and others who engage in what has traditionally been
described as “newsgathering.” The Fourth Edition represents an attempt to keep
pace not only with the evolution of legal doctrine, but also with the technological
and economic changes that continue to alter our conception of the journalistic
enterprise itself.

The book’s initial chapters continue to focus on the First Amendment-based and
common law rights of access. They now include analysis of the Supreme Court’s
decisions in Skilling v. United States,' which addressed the problem of pretrial
publicity; Presley v. Georgia,2 which reaffirmed the right of access to voir dire; and
Hollingsworth v. Perry,® which sheds light on the Court’s views with respect to the
telecasting of judicial proceedings. These chapters also continue to chronicle the
ongoing evolution of the right of access as articulated by numerous decisions of
federal and state trial and appellate courts, ranging from access to juror names4 to
ongoing scrutiny of efforts to seal court dockets,® to the challenges arising from
dissemination of news on the Internet. Throughout, but particularly in Chapter 3.04,
there is expanded coverage of access to military courts, military tribunals, and
proceedings in civilian courts that raise national security issues, including under the
Classified Information Procedures Act® and the state secrets doctrine—all areas in
which the law of newsgathering continues to develop rapidly. There are also new
sections dealing with access to civil commitment proceedings,” and to expunged
records.® And, the text addressing cameras in the courtroom has been expanded to
include decisions involving the use of modern technology to text, tweet and blog
from the courtroom.®

' 130 S. Ct. 2896 (2010). See Chap. 2.01[2][b].
2 130 S. Ct. 721 (2010) (per curiam). See Chap. 2.02[5].
3 130 S. Ct. 705 (2010). See Chap. 4.01.

4 See United States v. Wecht, 537 F.3d 222, 239 (3d Cir. 2008); United States v.
Blagojevich, 612 F.3d 558 (7th Cir. 2010).

% See Chaps. 2.04, 5, 6, 7.02.

© 18 U.S.C. App. 3, §§ 1 et seq.
7 See Chap. 3.03.

8 See Chap. 5.03.

® See Chap. 4.04.
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Preface to the Fourth Edition

In addition, the Fourth Edition continues to provide timely analysis concerning the
access to public meetings and records permitted by federal and state government
entities. Every change in presidential administration or state government brings
about a change in philosophy toward such access, particularly regarding security
and privacy, which increases the number of disputes and judicial decisions
addressing the law of access. The Fourth Edition continues the book’s national
focus on the scope of the access granted by federal and state statutes, as well as the
judicial interpretations of such statutes, providing one of the most comprehensive
treatments of public access to government information available.

The book’s middle chapters, which continue to address criminal and civil liability
for newsgathering-related conduct, chronicle significant developments since the
Third Edition on a number of fronts. Notably, in the wake of the disclosure of
thousands of pages of classified documents on the Wikileaks website, the Fourth
Edition examines both the federal courts’ most significant explication of the reach
of the Espionage Act in Rosen v. United States,® and the developing case law
addressing the extent to which the First Amendment restrains the Government from
prohibiting the dissemination of unlawfully acquired information following the
Supreme Court’s decision in Bartnicki v. Vopper.11 By the same token, the Fourth
Edition addresses an array legal issues that have arisen most notably in the context
of so-called “reality television,” including the media’s potential liability when it
cooperates with law enforcement agencies for the purpose of documenting their
activities.12

The Fourth Edition’s final chapters continue to chronicle the efforts of courts and
legislatures, both in the United States and abroad,?3 to address the propriety of
efforts to compel the media to disclose a broad range of information, from the
names of confidential sources,’® to the unpublished fruits of the newsgathering
enterprise,® to the identities of anonymous posters on Internet websites.1® This
last body of case law has fairly exploded since publication of the Third Edition and
now merits a chapter of its own. The authors are greatly indebted to the
groundbreaking work of Ashley Kissinger and Katharine Larsen on this subject, an

10 445 F. Supp. 2d 602 (E.D. Va. 2006).

"1 532 U.S. 514 (2001). See, e.g., Boehner v. McDermott, 484 F.3d 573 (D.C. Cir. 2007);
Jean v. Massachsuetts State Police, 492 F.3d 24 (1Ist Cir. 2007).

12 See, e.g., Anderson v. Suiters, 499 F.3d 1228 (10th Cir. 2007); Frederick v. Biography
Channel, 683 F. Supp. 2d 798 (N.D. 1. 2010); Condradt v. NBC Universal, Inc., 536 F. Supp.
2d 380 (S.D.N.Y. 2008).

'3 See, e.g., Financial Times Ltd. v. United Kingdom, App. No. 821/03, Eur. Ct. H.R.
(2009); R. v. National Post, [2010] 1 S.C.R. 477, 2010 SCC 16 (Can.); Globe & Mail v.
Canada, 2010 SCC 41 (Can.).

14 See, e.g., New York Times Co. v. Gonzales, 459 F.3d 160 (2d Cir. 2006).

'S See, e.g., Chevron Corp. v. Berlinger, 2011 U.S. App. LEXIS 629 (2d Cir. Jan. 13;
2011).

16 See, e.g., Independent Newspapers, Inc. v. Brodie, 966 A.2d 432 (Md. 2009); Mortgage
Specialists v. Implode-Explode, 999 A.2d 184 (N.H. 2010); Mobilisa, Inc. v. Doe, 170 P.3d
712 (Ariz. App. 2007).
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Preface to the Fourth Edition

expertise that they have selflessly shared with us and, now, with our readers.17

Finally, the authors of the Fourth Edition cannot overstate the debt they owe to
Tom Dienes for allowing us to take the firm foundation he painstakingly built in the
first three editions and use it to construct the fourth. Much of Tom’s work remains
unaltered in the Fourth Edition and most of the rest of these volumes simply
reconfirm the insights that he brought to this enterprise from day one. We miss you
Tom and we are grateful for the opportunity to have collaborated with you.

17 See Chap. 19.
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Preface to the Third Edition

It has been more than five years since publication of the Second Edition of
Newsgathering and the Law and, as the increasing size of the annual supplements
to it illustrate, the law surrounding the process by which the press acquires
information for publication and broadcast has continued to expand at an
exponential rate. The Third Edition attempts both to chronicle that expansion and to
take note of the many resulting substantive alterations in the legal landscape.

Thus, the book’s initial chapters, which are devoted to the First Amendment and
common law-based rights of access, reflect the burgeoning case law surrounding
press and public access to all manner of judicial proceedings, but also two
important issues that have achieved heightened prominence since publication of the
Second Edition in 1999. First, the question of public and press access to juvenile
proceedings and the records they generate has increasingly occupied the attention
of courts and legislatures. Accordingly, in Chapter 7, the Third Edition examines
the development of the law of access in this discrete context. Second, the events of
September 11, 2001, have had a dramatic impact on the extent to which judicial,
administrative and other governmental proceedings relating to international and
domestic terrorism remain open to the press and public. The impact of the “War on
Terrorism” on the First Amendment and common law-based rights of access are
addressed throughout the Third Edition, including in Chapters 1.06, 9.05, and
10.04, the latter of which discusses the conflict between the Third and Sixth
Circuits concerning access to immigration removal proceedings that allegedly
implicate the national security, a conflict that the Supreme Court chose not
resolve.?

The book’s middle chapters, which address the press’s liability for newsgathering-
related conduct, have been substantially revised to reflect the continuing maturation
of a body of law that was in its infancy when this treatise was first published in
1997. In the newly added Chapter 13, therefore, the Third Edition attempts to distill
the substantive doctrines that have emerged in the last decade of extensive litigation
surrounding newsgathering liability, doctrines that appear to resonate with the
courts regardless of where the newsgathering at issue in a given case takes place
(Chapter 14) or the species of newsgathering conduct at issue (Chapter 15). And, in
this regard, Chapter 13 assesses as well the impact of the Supreme Court’s 2001
decision in Bartnicki v. Vopper,2 the Court’s first opportunity to address the First
Amendment’s applicability to the press’s newsgathering conduct since Cohen v.
Cowles Media Co.3

Finally, the Third Edition’s remaining chapters chronicle the major developments

' Compare Detroit Free Press v. Ashcroft, 303 F.3d 681 (6th Cir. 2002) (recognizing First
Amendment-based right of access to specially designated immigration removal proceedings)
with North Jersey Media Group, Inc. v. Ashcroft, 308 F.3d 198 (3d Cir. 2002), cert. denied,
538 U.S. 1056 (2003) (holding there is no First Amendment-based right of access to such
proceedings).

2532 U.S. 514 (2001).

3501 U.S. 663 (1991).
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Preface to the Third Edition

in the law of reporters’ privilege that have followed the Seventh Circuit’s decision
in McKevitt v. Pallasch,* and culminated in an apparently unprecedented number
of federal appellate decisions affirming contempt citations to journalists who have
declined to obey court orders requiring them to identify their confidential sources.5
The Supreme Court’s denial of certiorari in one of those cases, In re Grand Jury
Subpoena (Miller),® reflects its continuing reluctance to address either the efficacy
or scope of such a privilege, whether grounded in the First Amendment or the
common law.

Like its predecessors, the Third Edition is designed to provide a comprehensive
resource for those courts, scholars, lawyers and journalists that have the occasion to
explore the intersection between the gathering of news and the American legal
system, especially the First Amendment.

4 339 F.3d 530 (7th Cir. 2003).

% See, e.g., Lee v. Department of Justice, 413 F.3d 53 (D.C. Cir. 2005); In re Grand Jury
Subpoena (Miller), 397 F.3d 964 (D.C. Cir.), cert. denied, 125 S. Ct. 2977 (2005); In re
Special Proceedings, 373 F.3d 37 (1st Cir. 2003).

© 397 F.3d 964 (D.C. Cir.), cert. denied, 125 S. Ct. 2977 (2005).
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Preface to the Second Edition

When we completed the manuscript of the First Edition of Newsgathering and the
Law in the Summer of 1996, we contemplated that, if developments in the law
warranted the effort, we would prepare a Second Edition five years after its initial
publication. Even we, who conceived the notion that the law of newsgathering had
become sufficiently discrete and important to warrant its own treatise, did not
anticipate the explosion of legal developments over the last three years that has
virtually mandated preparation of a Second Edition at this time.

The evolution of legal doctrine distilled in this edition is, of course, ongoing. Thus,
while the Second Edition reflects the important changes in the law of
newsgathering through the Summer of 1999—from the Supreme Court’s
pronouncements in Wilson v. Layne' and Hanlon v. Berger,2 to the California
Supreme Court’s extraordinary output of decisions over the last year,3 to the virtual
creation of a body of precedent addressing news media liability for violation of
federal and state wiretapping statutes,® to the Second Circuit’s reconsideration of
the journalists’ privilege in Gonzales v. National Broadcasting Co.5—there will
undoubtedly be additional watersheds in the not-too-distant future. Most
significantly, this volume was completed before the United States Court of Appeals
for the Fourth Circuit had spoken to the media’s liability for fraud,
misrepresentation and trespass in newsgathering in Food Lion, Inc. v. Capital
Cities/ABC Inc.®

Nevertheless, we believe that this volume—like its predecessor—will prove to be a
comprehensive resource for lawyers and journalists seeking to understand this
increasingly complex and dynamic area of the law.

' 119 S. Ct. 1692 (1999).
2119 S. Ct. 1706 (1999) (per curiam).

3 See, e.g., Sanders v. American Broadcasting Cos., 978 P.2d 67 (Cal. 1999) (intrusion and
eavesdropping claims arising from hidden camera investigation); Shulman v. Group W
Prods., Inc., 955 P.2d 469 (Cal. 1998) (intrusion and eavesdropping claims arising from
media ride along with emergency rescue helicopter crew); In re NBC Subsidiary (NBC-TV),
Inc. v. Superior Ct., 980 P.2d 337 (Cal. 1999) (access to civil trials); Daily Journal Corp. v.
Superior Ct., 979 P.2d 982 (Cal. 1999) (access to grand jury records).

4 See, e.g., Boehner v. McDermott, 1999 U.S. App. LEXIS 23135 (D.C. Cir. Sept. 24,
1999); Peavy v. New Times, Inc., 976 F. Supp. 532 (N.D. Tex. 1997); Ferrara v. Detroit Free
Press, Inc., 26 MEDIA L. REP. (BNA) 2355 (E.D. Mich. 1998); Oliver v. WFAA-TV, Inc., 37
F. Supp. 2d 495 (N.D. Tex. 1998).

® 1998 U.S. App. LEXIS 38583 (2d Cir. Aug. 27, 1999).
© 951 F. Supp. 1224 (M.D.N.C. 1996); 951 F. Supp. 1217 (M.D.N.C. 1996).
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[2] Press as Agent or Surrogate
§ 1.05 Newsgathering and the Right of Access
§ 1.06 Newsgathering and the War Against Terrorism
CHAPTER 2 ACCESS TO JUDICIAL PROCEEDINGS: THE
CONSTITUTIONAL FOUNDATIONS
§2.01 The Constitutional Law of Fair Trial/Free Press
[1] Background
[2] Pretrial Publicity
[a] Sheppard v. Maxwell
[b] Skilling v. United States
[3] Criminal Sanctions Against the Media
[4] Restraining Publication
§2.02 The Constitutional Right of Access in the Supreme Court
[1] Perspectives on the Constitutional Right of Access
[2] Gannett Co. v. DePasquale
[3] Richmond Newspapers, Inc. v. Virginia
[4] Globe Newspaper Co. v. Superior Court
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