Private Company Law Reform

International and European Perspectives

s S S e S )

Joseph A. McCahery
Levinus Timmerman
Erik P.M. Vermeulen

editors

T-M.C-+ASSER PRESS



PRIVATE COMPANY LAW REFORM

International and European Perspectives

edited by

Joseph A. MCCAHERY
Levinus TIMMERMAN
Erik PM. VERMEULEN

Sk S ST T . ;,'f}
zf’; Ii] \Jl TV
-+ o) B, v
7k :\'ty i

e gpasumcs

T+M-.C+ASSER PRESS



ISBN 978-90-6704-251-2

All rights reserved.
© 2010, T-M-C-AsseR PRESS, The Hague, The Netherlands and the Authors

<www.asserpress.nl>

No part of the material protected by this copyright notice may be reproduced or utilized in any form or
by any means, electronic or mechanical, including photocopying, recording, or by any information
storage and retrieval system, without written permission from the copyright owner.

PRINTED IN THE NETHERLANDS



PrIVATE COMPANY LAW REFORM

International and European Perspectives



PREFACE AND ACKNOWLEDGEMENTS

This collection of essays arose out of a June 2006 Conference on Private Company Law
Reform hosted by the Netherlands Ministry of Justice in The Hague. Two of the editors
were fortunate to have had the opportunity to work with Ellen D.G. Kiersch, of the Nether-
lands Ministry of Justice, in developing the themes and organizing the conference. We
would particularly like to thank the speakers, commentators and chairs of the sessions for
the contributions at the Conference.

We would also like to thank the authors for agreeing to contribute their work to this
collection. Several of the chapters have previously been published as articles, and where
the copyright is not held by the authors, we are also grateful for the publishers for permit-
ting us to reproduce the material. In particular, we acknowledge the permission of the
German Law Journal (Chapter 13); Illinois Law Journal (Chapters 9, 10 and 11) and the
Journal of Corporation Law (Chapter 2). We gratefully acknowledge financial support
from the Netherlands Ministry of Economic Affairs, the Netherlands Ministry of Justice,
and the Anton Philips Fund. We owe a large debt of gratitude to James J. Risser and Natalia
Escobar Meija for their excellent work in editing the chapters, and are most grateful to
Philip van Tongeren and his colleagues at Asser Press for their professionalism and support
of this project.

Finally, we would like to thank the Tilburg Law and Economics Center, the Erasmus
University Rotterdam School of Law and the Tilburg University Faculty of Law for the
stimulating research environments that they provide to the editors.

Tilburg/Rotterdam/Tilburg, September 2009 Joseph McCahery
Levinus Timmermans
Erik Vermeulen



XVII

ABA
AllER

BGBI
BGH
BGHZ
Bpb

CBC
CJEC
CLRFC
CMLR
CREDA

DCC
DTI

EC
ECJ
ECR
ECFR
EEA
EEC
EEIA
EFTA
EHUG

EP
EPC

EwiR
EWS

FCJ

GmbH
GmbHG
GP

HR

ICCLR
IPO
IRC
IRS

ABBREVIATIONS

American Bar Association
Die Aktiengesellschaft
All England Law Reports

Bundesgesetzblatt

German Federal Supreme Court

Entscheidungen des Bundesgerichtshof in Zivilsachen
Bill on private companies

Center for Business and Corporate Law

Court of Justice of the European Communities

Company Legislation and Regulatory Framework Committee

Common Market Law Reports

Centre de recherche sur le droit des affaires de la Chambre de commerce et
d’industrie de Paris

Dutch Civil Code
Department of Trade and Industry

European Community

European Court of Justice

European Court Reports

European Council of Foreign Relatlons
European Economic Area

European Economic Community

European Economic Interest Association
European Free Trade Association

Gesetz iiber das elektronische Handelsregister und Genossenschafisregister
sowie das Unternehmensregister

European Parliament

European Private Company

European Union

Entscheidungen zum Wirtschafisrecht
Europdischer Wirtschafts- und Sozialausschuss

Federal Court of Justice

Gesellschaft mit beschrdnkter Haftung
Gesetz iiber Gesellschaften mit beschrinkter Haftung
General Partnership

Hoge Raad

International Company and Commercial Law Review
Initial public offering

Internal Revenue Code of 1986

Internal Revenue Service



XVIII

Abbreviations

JBL
J. Corp. L.
JOR

LLC
LLP
LLLP
LP

MBCA
MEDEF
METI
MSSCALA

NASA
NCCUSL
NJ

OECD
0oJ

Rabels Z
RGZ
RULPA
RUPA

SA

SARL

SAS

SAS

SEC

S-LLP

SMEs

SORP

S. Tex. L. Rev.
Stan. L. Rev.

TVVS

UCLA Law Review
U.LA

ULLCA

ULPA

UPA

U.S.C.

WLR
Yale LJ

ZHR
ZIP

Journal of Business Law
Journal of Corporation Law
Journal of Online Research, Journal of Oriental Research.

Limited liability company

Limited liability partnership
Limited liability limited partnership
Limited partnership

Model Business Corporation Act

Mouvement des Entreprises de France

Ministry of Economy, Trade and Industry

Model Simplified Stock Corporations Act for Latin America

National Aeronautics and Space Administration
National Conference of Commissioners on Uniform State Laws
Nederlandse Jurisprudentie

Organisation for Economic Co-operation and Development
Official Journal of the European Communities/Union

Rabels Zeitschrift fur Auslandische und Internationales Privatrecht.
Entscheidungen des Reichgerichts in Zivilsachen

Revised Uniform Limited Partnership Act

Revised Uniform Partnership Act

Société Anonyme

Société a Responsabilité Limitée
Société par Actions Simplifiée
Sociedad por Acciones Simplificada
Securities and Exchange Commission.
Singapore LLP

Small and medium-sized enterprises
Statement of Recommended Practice
South Texas Law Review.

Stanford Law Review

Tijdschrift voor vennootschappen, verenigingen en stichtingen

University of California Los Angeles Law Review
Uniform Laws Annotated.

Uniform Limited Liability Company Act

Uniform Limited Partnership Act

Uniform Partnership Act

United States Code

Weekly Law Reports
Yale Law Journal

Zeitschrift fiir das gesamte Handelsrecht und Wirtschaftsrecht
Zeitschrift fiir Wirtschaftsrecht



LIST OF CONTRIBUTORS

Stephen M. BAINBRIDGE is William D. Warren Professor of Law at UCLA.
Scott A. BAKER is Professor of Law at Washington University School of Law.
Michael BEURSKENS is Assistant, Heinrich Heine University of Diisseldorf, Germany.

Robert DRURY is Senior Lecturer in Law, University of Exeter; Member of CREDA/MEDEF
Drafting Group for the EPC Regulation.

Henry HANSMANN is August E. Lines Professor of Law, Yale Law School.

Masato HISATAKE is Professor of Policy Analysis, Tohoku University School of Law.
Peter HOMMELHOFF is Professor of Law, University of Heidelberg.

Reinier KRAAKMAN is Ezra Ripley Thayer Professor of Law at Harvard Law School.
Kimberly D. KrRawikc is Professor of Law, Duke Law Faculty.

Maarten J. KrROEZE is Dean and Professor of Company Law, Erasmus School of Law,
Erasmus University Rotterdam.

Saul LEVMORE is Dean and William B. Graham Professor of Law, University of Chicago
Law School.

Joseph A. MCCAHERY is Professor of International Economic Law, Tilburg University Fac-
ulty of Law and Professor of Financial Market Regulation, Tilburg Law and Economics
Center, Research Associate ECGI (Brussels).

Ulrich NoAck is Professor of Law, Heinrich Heine University of Diisseldorf, Germany.

Richard W. PAINTER is S. Walter Richey Professor of Corporate Law, University of Minne-
sota Law School.

Francisco REYES is Professor and Director of Graduate Program in Corporation Law,
Universidad Javeriana in Colombia.

Larry E. RIBSTEIN is Mildred van Voorhees Chair in Law, University of Illinois College of
Law.

Jun Sarto, member of the Executive Staff, Corporate Technology Management, Nikon
Corporation, Japan.

Richard SQUIRE is Associate Professor of Law at Fordham University School of Law.



XX List of Contributors

Levinus TIMMERMAN is Professor of Company Law, Erasmus University Rotterdam; Ad-
vocate General at the Netherlands Supreme Court.

Erik P.M. VERMEULEN is Professor of Law and Management, Tilburg University Faculty of
Law, Fellow Center for Company Law and Tilburg Law and Economics Center, and Legal
Counsel at Philips International B.V.

Allan W. VESTAL is Dean and Professor of Law, Drake University Law School.

Jan Berend WEZEMAN is Professor of Company and Commercial Law, Faculty of Law,
University of Groningen.



VII

SUMMARY OF CONTENTS

Preface and Acknowledgements
Table of Contents
Abbreviations

List of Contributors

Introduction
Joseph A. McCahery, Levinus Timmerman and Erik P.M. Vermeulen

Part I — Theory: New Business Entities

Chapter 1 — The New Business Entities in Evolutionary Perspective
Henry Hansmann, Reinier Kraakman and Richard Squire

Chapter 2 — The Evolving Partnership
Larry E. Ribstein

Chapter 3 — Uncorporations and the Delaware Strategy
Saul Levmore

Part Il — Private Company Law Reform in Europe and Asia

Chapter 4 — The New Company Law: What Matters in an Innovative Economy
Joseph A. McCahery, Erik P M. Vermeulen, Masato Hisatake and Jun Saito

Chapter 5 — Modernizing Latin American Company Law: Creating an
All-Purpose Vehicle for Closely Held Business Entities
Francisco Reyes

Chapter 6 — Of Tradition and Change — The Modernization of the German
GmbH in the Face of European Competition
Ulrich Noack and Michael Beurskens

Chapter 7 — Reform of Dutch Private Company Law
Maarten J. Kroeze, Jan Berend Wezeman

Chapter 8 — Welfare, Fairness and the Role of Courts in a Simple and Flexible
Private Company Law
Levinus Timmerman

VII
XVII
XIX

13

15

23

57

69

119

157

181

199



VIII Summary of Contents

Part III — The Evolution of Hybrid Business Forms in the United States

Chapter 9 — Abolishing LLC Veil Piercing
Stephen M. Bainbridge

Chapter 10 — The Economics of Limited Liability: An Empirical Study of
New York Law Firms
Scott Baker and Kimberly D. Krawiec

Chapter 11 — Ethics in the Age of Un-incorporation: A Return to Ambiguity of
Pre-incorporation or an Opportunity to Contract for Clarity
Richard W. Painter

Chapter 12 — The Social-Welfare Based Limits on Private Ordering in Business
Association Law
Allan W. Vestal

Chapter 13 — The European Private Company before its Pending Legislative
Birth
Peter Hommelhoff

Chapter 14 — The European Private Company
Robert Drury

Annex

The European Private Company: Model Articles

Index

207

209

235

297

311

321

337

347

367



TABLE OF CONTENTS

Preface and Acknowledgements

Summary of Contents

Abbreviations

List of Contributors

Introduction
Joseph A. McCabhery, Levinus Timmerman and Erik P.M. Vermeulen

B =

Introduction
Issue coverage
Overview
Conclusion

Part | — Theory: New Business Entities

Chapter 1 — The New Business Entities in Evolutionary Perspective
Henry Hansmann, Reinier Kraakman and Richard Squire

i B RN

Introduction

The historical development of business entities
Formalism and creditor protection

The continuing role of the partnership

Entity shielding

How many new forms?

Chapter 2 — The Evolving Partnership
Larry E. Ribstein

1.

2.
2.1
2:2
23
3.
3.1
3.2
33
3.3.1
332

Introduction

The nature of partnership
Partnership v. corporation
The traditional partnership
The new partnership
Competition and change
Horizontal choice

Vertical choice: choice of form
Effects of choice

Erosion of state restrictions
Erosion of federal rules

VII
XVII
XIX

— N D

13

15

15
16
17
18
20
22

23

23
25
25
27
27
28
28
30
31
31
32



X Table of Contents

333 Variation and adaptability

334 Evolution of business forms

3.3.5 Competition and regulation as a dynamic process

4. The output of the process: the elements of partnership
4.1 Partner liability

4.1.1 Limited liability for closely held firms

4.1.2 Exhaustion of firm assets

413 Limited liability for torts only

4.1.4 Limited liability in limited partnerships and the control rule
4.15 Limited liability as a default rule for all partnerships
42 Partners’ financial rights

43 Management and control

44 Partner’s property rights in the firm

4.5 Fiduciary duties

45.1 Managers v. owners

452 Waiver of fiduciary duties

453 Enforcement of duties

4.6 Dissociation and dissolution

4.7 Switching and changing forms

4.8 The limits of variation in business forms

S Implications of the analysis

6. Concluding remarks

Chapter 3 — Uncorporations and the Delaware Strategy
Saul Levmore

Introduction

The popularity of the corporate form and its regulation
Why corporations or uncorporations?

State-federal competition

Federal incursions and the flexibility of uncorporations
Delaware’s strategy

Conclusion and future inquiries

e B DU
- N

Part II — Private Company Law Reform in Europe and Asia

Chapter 4 — The New Company Law: What Matters in an Innovative Economy
Joseph A. McCahery, Erik P.M. Vermeulen, Masato Hisatake and Jun Saito

1. Introduction

2: Company law as product

2.1 Why is company law inherently incomplete?

2.2 A critique of a ‘one-size-fits-all’ company law

23 The rise of new ‘company law’ products

3. The production of company law: three reform strategies
3.1 The first strategy: ‘patching-up’ revisions

3.1.1 Elites and traditions in company law

33
34
37
37
38
38
40
41
41
42
43
44
46
47
48
50
51
51
53
54
54
56

57

57
58
58
61
63
64
67

69

71

71
76
77
79
&3
87
87
88



Table of Contents XI

3.12 Increasing returns 91
3.13 GmbH reform: an example of ‘patching-up’ provisions 93
3.2 The second strategy: responding to reform-minded interest group

pressures 96
33 The third strategy: responding to exogenous pressures 101
4, New product selection 107
4.1 Inherent benefits of new statutory products 108
4.1.1 Limited liability and pass-through taxation 108
4.1.2 Limited liability and private ordering 113
8 Conclusion 116
Chapter 5 — Modernizing Latin American Company Law: Creating an
All-Purpose Vehicle for Closely Held Business Entities 119
Francisco Reyes
1 Business associations in Latin America 120
1.1 Partnerships (Sociedad colectiva) 122
1.2 Stock corporation (Sociedad anonima) 123
1.3 Limited liability company (Sociedad de responsabilidad limitada) 123
1.4 Limited partnership (Sociedad en comandita) 124
2. Basic problems in current legislative approaches 125
2.1 Codification of company law 125
2.2 Regulatory nature of company law provisions 126
23 The dichotomy of corporation law in Latin America 127
24 The contractual nature of company law in Latin America 128
2.5 Reluctance to provide full enforcement to shareholders’ agreements 128
2.6 Exceptions to limited liability 129
2.7 Excessive legal formalities for incorporation 129
2.8 The limited role of the mercantile registry 130
29 Overreaching causes for nullification 131
2.10 Regulatory nature of most company law rules 131
2.11 The negative impact of the ultra vires theory 132
2.12 Rigid regulations regarding capital contributions 133
2.13 Lack of an effective control on business associations 133
3. The simplified stock corporation as an optimal business form for Latin

American systems 134
3.1 Structural transplants and the good corporate judge 136
32 Path dependence and company law reform 138
33 The impact of corporate law for economic development 142
34 Proposals for Latin American company law reform 144
34.1 Publicly held corporations 144
342 Closely-held corporations 146
343 The draft legislation on simplified stock corporations for Latin America 146
4. Conclusion 149
Annex — Model Act on the Simplified Stock Corporation 150



XII Table of Contents

Chapter 6 — Of Tradition and Change — The Modernization of the German
GmbH in the Face of European Competition 157
Ulrich Noack and Michael Beurskens

1. A low-speed race to an unknown destination 157
2. Strengthening the competitiveness of the GmbH 162
2.1 Formation, especially the raising of minimum capital 162
2.1.1 Formalities 164
2.1.2 Minimum capital 166
2.1.2.1 The correct amount 167
2,122 Unternehmergesellschaft — A tricky alternative 168
2123 Procedure for raising capital 169
2.1.24  Capital maintenance 170
2.2 Modernization of GmbH shares and transfer of membership rights 171
22.1 Nature of shares 171
222 Transfer of membership rights 171
223 Protection of good faith purchasers 172
23 Free movement of entities 173
3. Creditor protection 174
3.1 Stricter liability rules 175
3.1.1 Increased manager responsibility 175
3.1.2 Shareholder’s responsibilities 175
3.2 Loans by shareholders 176
4. Goal accomplished? 177
Chapter 7 — Reform of Dutch Private Company Law 181
Maarten J. Kroeze, Jan Berend Wezeman

1. Introduction 181
2. Functions of private company statutes 183
3. Characteristics of a private company 183
4. Consequences for a Dutch private company statute 184
4.1 Internal characteristics: purposeful and creative activity 184
4.1.1 Legal capital 184
4.1.2 Shares 186
4.13 Transfer of shares 187
4.14 Shareholders’ meeting 187
4.1.5 Directors 187
42 Internal characteristics: rescue from the blind play of chance 189
4.2.1 Protection through legal proceedings 190
422 Protection through substantive rules of company law 192
43 External characteristics: corporate personality 193
5. Some aspects of competition in Europe 195

6. Concluding remarks 196



Table of Contents X111
Chapter 8 — Welfare, Fairness and the Role of Courts in a Simple and Flexible
Private Company Law 199
Levinus Timmerman
1. Introduction 199
2. Beyond economic efficiency 200
3. Reasonableness and fairness 202
4. Fundamental rights 204
5. Concluding remarks 205
Part III — The Evolution of Hybrid Business Forms in the United States 207
Chapter 9 — Abolishing LLC Veil Piercing 209
Stephen M. Bainbridge
1. Introduction 209
2. Law 210
2.1 Statutes invoking veil piercing 212
22 Silent statutes 213
23 The leading case 215
24 The emerging standards for piercing the LLC veil 217
2.5 Enterprise liability involving LLCs 221
2.6 Summation 221
3. Policy 222
3.1 The case for veil piercing 222
3.1.1 The entity as separate person 223
3.1.2 The negative externalities of limited liability 224
3.1.2.1 The argument from negative externalities does not justify the veil
piercing doctrine 225
3.1.2.2  Why abolition is preferable to reform 226
3.1.23  The impact of abolition on the negative externalities created by limited
liability 228
3.2 The case against veil piercing 230
321 The costs of veil piercing 230
322 Tort reform and veil piercing 231
4. Conclusion 234
Chapter 10 — The Economics of Limited Liability: An Empirical Study of
New York Law Firms 235
Scott Baker and Kimberly D. Krawiec
1. Introduction 235
2. Theories of partnership form 238
2.1 Insurance 238
2.2 Monitoring fellow partners 239
2.2.1 Profit-sharing and monitoring 240
222 Unlimited liability and monitoring 241



XIV

Table of Contents

23
24
24.1
242
2i5
2.6

3.1

3.2
3.2.1
3.22
323
3.23.1
3.2.32
3.233
3234
324
3.24.1
3242
4.

4.1
4.1.1
4.1.2
4.1.2.1
4122
4.1.23
4124
4.1.2.5
4.1.2.6
4.1.2.7
4128
4.1.29
4.1.2.10
4.1.2.11
4.2

43

5.

5.1

5:2

Generating trust and collegiality

Quality signaling

Unlimited liability and signaling
Profit-sharing and signaling

Preventing ‘grabbing and leaving’
Incentives to mentor

Empirical analysis

Data collection

Empirical results

General results

Filing patterns

Testing the partnership theories
Profit-sharing and illiquidity-based theories
Limited liability, monitoring, and collegiality
The relationship between profits and choice of form
Unlimited liability and signaling

Testing the theories revisited — a duration analysis
Motivation for the duration analysis
Description of methodology

Interview data

Law firm partners

Methodology

Findings

Ruling out apathy and lack of sophistication
Collegiality

Signaling

The importance of cohorts

The Arthur Andersen effect

Ruling out the monitoring theory

The partnership penalty

The lock-step connection

Intra-firm economics

Size, specialization, and decentralization
Summary

Law firm consultants

Law firm insurers

Conclusion: explaining the New York law firm market

The future of GPs: a penalty partnership theory

Innovation and diffusion: status, networks, and signaling

Appendix A-F

Chapter 11 — Ethics in the Age of Un-incorporation: A Return to Ambiguity of
Pre-incorporation or an Opportunity to Contract for Clarity

Richard W. Painter

1.
2,

Introduction
Ethics in the age of pre-incorporation

242
243
243
244
245
246
246
246
251
251
252
255
255
255
259
260
262
262
263
265
265
265
266
266
267
267
268
268
269
269
270
270
270
271
271
271
272
273
274
277

297

297
298



