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PREFACE

This book is an introduction to real estate law for undergraduate and graduate students.
Business schools usually offer a course in real estate law and departments of archi-
tectural and urban planning often include the course in their curricula. A course on
the principles of real estate is advised as a prerequisite and a course in business law
that covers contracts and agency would be helpful, although not a necessary prereq-
uisite.

In preparing this text, certain goals were kept in mind to distinguish this book from
the others in the field. The text is intended to be comprehensive in both the classical
and modern sense and to serve as a tool for the effective presentation of the material.
It is national in its scope and presents both the general law and significant minority
positions. The approach adopted by a particular state or states is identified only for
purposes of illustration or if it suggests a significant emerging trend.

Throughout the text, an effort has been made to include material that will enable
the student to appreciate the historical context of property law. The other fields of law
with which students are most likely to become acquainted are contracts, agency, and
business organizations. Unlike these, property law is often more steeped in history
than in logic, and material has been included to provide a historical context to help
the student better understand the law in its present state.

The sheer mass of necessary material dictates that the case book approach is nearly
indispensable to an effective presentation. The cases in this text were selected on the
basis of their tendency to serve a useful pedagogic function. The cases have been
heavily edited to delete procedural and secondary issues and, for the most part, the
facts have been rewritten and reorganized in the interest of clarity. An effort was made
to obtain the leading cases and those that contain a particularly careful discussion of
the issues. Most cases in the text are followed by additional material to clarify the
issues presented, suggest alternative approaches, and pose discussion questions.

At the end of the chapters are a series of questions. These have been developed to
promote discussion, emphasize certain material, or clarify items that may warrant
additional examination.

The text is divided into nine major sections that can best be presented consecu-
tively. However, some might choose to introduce the materials on noncontractual
transfers (Chapter 10) and deeds (Chapter 14) at an earlier stage in the text. The
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XX PREFACE

material on landlord and tenant (Chapter 19) and public regulation (Chapters 20
through 22) can probably be presented at any time during the course.

Section I consists of one chapter and provides a broad overview of the nature of
legal thinking and the nature of property. Section II introduces the student to the
permissible present and future interests in land and, to a large extent, is essential to
a comprehensive understanding of the remainder of the text.

Section III consists of Chapter 4 which examines direct restraints on alienation, an
issue which recurs, particularly in the material on mortgages and landlord tenant.
Chapter 4 also considers the rule against perpetuities. This esoteric subject was in-
cluded with the idea that it probably will be deleted by all but the most ambitious of
professors.

Section IV is concerned with co-ownership of land. Chapter 5 introduces the var-
ious forms of co-ownership and Chapter 6 extends the discussion into the area of
condominiums and related forms.

Section V examines private land use limitations. Chapter 7 considers so-called
inherent limitations, primarily the doctrine of nuisance. Chapter 8 covers the creation,
scope, and termination of easements and Chapter 9 addresses convenants and equitable
servitudes.

Section VI consists of seven chapters which, for the most part, examine the modern
real estate conveyance. Chapter 10 is a survey of noncontractual transfers, particularly
intervivos and testamentary gifts and adverse possession. Two chapters are devoted
to the role of real estate agents. Chapter 11 considers the nature of the agency relation,
particularly the scope of an agent’s authority and the fiduciary obligation. Chapter 12
introduces the licensing and regulatory requirements of the brokerage industry and
examines the expanding area of civil liability.

Chapter 13 contains a detailed discussion of real estate contracts, including sections
on marketable title, performance of conditions, disclosure requirements, and the lia-
bility of housing suppliers. Chapters 14 and 15 are respectively devoted to the use of
deeds and the operation of recording statutes. Finally, Chapter 16 examines the re-
sponsibilities of the escrow holder and the role of title insurance.

Section VII considers security interests in real estate and is composed of two chap-
ters. Chapter 17 examines real estate finance, particularly the creation, operation, fore-
closure, and discharge of a mortgage and its equivalents. Chapter 18 considers invol-
untary liens, with emphasis upon the judgment lien and the mechanic’s lien.

Section VIII is comprised of one chapter which discusses, at some length, the
commerical and residential landlord-tenant relationship.

The text concludes with Section IX, which examines public regulation of real
property. Chapter 20 addresses the scope and operation of the condemnation power
and includes sections on inverse condemnation and valuation. Chapter 21 contains an
extensive discussion of the subject of zoning. Included in the chapter are sections on
the regulatory taking and the administration of the zoning plan through the techniques
of the nonconforming use, conditional use, and variance. Exclusionary zoning and
examples of the regional approach to zoning are also discussed.

Chapter 22 examines subdivision regulations including dedications and impact fees.
Chapter 23 concludes the text with a discussion of environmental protection statutes.
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The National Environmental Quality Act (NEPA) and the preparation of the Environ-
mental Impact Statement receive particular attention.

This text is intended to be comprehensive and to afford the professor the oppor-
tunity to delete material because of time and other constraints. Case material has been
selected and edited to facilitate the students’ interest and learning. The text has been
class-tested during two semesters at San Francisco State University and modifications
have been made on the basis of that experience. We have found that all the material
can be covered in a fifteen week semester and that student interest and participation
remains high throughout the course. It has been our experience and continues to be
our hope that at the end of the semester, the student will emerge with a thorough and
enjoyably obtained understanding of this relatively difficult subject.

McGraw-Hill and I would like to thank the following reviewers for their many
helpful comments and suggestions: Jerry Belloit, University of North Florida; Richard
L. Coffinberger, George Mason University; Judith A. Craven, Attorney-at-Law; Deb-
orah A. Ford, University of Baltimore; Veronica Free, University of North Alabama;
Forrest E. Huffman, Temple University; Arthur F. Stelley, Baylor University; Bill W.
West, Attorney-at-Law; and Lois J. Yoder, Kent State University.

Daniel P. McLoughlin
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