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Chapter 1,1

CHAPTER I
1. Introduction

Many acts from the 10%, 11% and 12t centuries have been preserved that
document the relations between the Eastern Roman Empire, also known as
Byzantium, and the Italian city-states of Venice, Pisa and Genoa. These Italian
maritime republics managed to gain commercial and financial privileges from
the Byzantine emperors and thus played an important role in the Mediterranean
world, one that would expand in the later Middle Ages. While the Byzantine
imperial acts granted to these three Italian cities have been studied in the past in
relation to their commercial context, they have not, until now, been studied
systematically in relation to their legal content. This book attempts to examine
the Byzantine imperial acts directed at the city-republics of Venice, Pisa and
Genoa in the 10, 11t and 12% centuries and investigate the legal issues arising
from them. This research begins with the year 992, when the first preserved
privilege act was issued in favour of Venice,> and ends with the year 1204, a
boundary mark in the history of Byzantium since the Byzantine Empire then
fell to the Latins who sacked Constantinople.?

It is well known that by these acts the Byzantine emperors granted
commercial privileges to these Italian cities, but the question arises as to
whether the emperors also granted legal privileges by these acts; and if so,
whether some Italian cities were more privileged than others in respect of legal
matters. There is no doubt that commercial relations were strong between
Byzantium and the Italian city-states and there is also evidence of cultural
interaction between both parties, but little is known about the legal background
of these relations. In other words, what is the legal information that these acts
provide and which is the applicable law? Did both their territories have law in
common and if so, of what does it consist? Is Roman law assumed to be
binding in these acts as part of that law that was common, and if so, in which
cases and what are the examples given? Investigating this final question, namely
whether there was already a common legal understanding in Europe before the
11t century and how it was actually formed, may contribute to an explanation
of why Justinian's law became prominent in the West in the 11t century and
how it was applied in different parts of Europe.

It is necessary here to briefly sketch out the development of Roman
law up to the 11t century in the Eastern and Western parts of Europe. In the
3 century, the emperor Diocletian divided the Roman Empire into an Eastern
and a Western part. The Eastern Roman Empire, what is known today as

2 Reg. 781, see chapter IL1.

3 From 1204 to 1261 most of the Byzantine Empire was divided among rulers from Western
Europe, the so-called Latin rulers, and we speak of a Latin Empire as existing in that time.
However, during the period 1204-1261 Greek successor states did exist. See ODB, vol. 1,
pp- 356-58.



Chapter I,1

Byzantium, lasted for approximately 1000 years and covered most of today's
South-Eastern part of Europe. A boundary mark in the history of Byzantium
was the legislation of emperor Justinian in the 6™ century: under his reign the
codification of Roman law was achieved, which was to remain the legislative
bedrock of the Byzantine Empire and lasted even after its fall. The continuity
of Roman law was therefore firmly established for the Eastern part of Europe.
This legislation had yet to become the basis for many European legal texts
when it was ‘rediscovered’ in the 11t century in Italy and subsequently spread
through Western Europe as an authoritative source of rules.* Therefore,
examining the legal information of the Byzantine acts from the 10, 11t and
12t centuries that are related to Italy will enable us to determine to what extent
the ground had already been prepared for this legislation by the increasing role
of the Byzantine-Italian relations and the part played by Roman law in them.

This book is divided into five chapters, as follows. The first chapter
includes general information about the legal traditions of Venice, Pisa and
Genoa up to 1204 and some general remarks about the examined acts. In the
second, third and fourth chapters, the acts directed at Venice, Pisa and Genoa
have been examined in detail and in chronological order with regard to the legal
issues that arise in them. In the fifth chapter however, a comparative analysis of
common legal issues in these acts has been made. Such issues deal with grants
of immovable property, justice, maritime law, shipwreck and salvage provisions
and finally, oaths. These legal issues are compared with other Byzantine or
Western sources. If, for example, a grant of immovable property appears in an
act of Venice, it is not only described in full in chapter II, but is compared with
other grants of immovable property that I have come across in the Byzantine
acts for Pisa and Genoa in chapter V. With regard to granting immovable
property especially, the legal terminology is problematic; therefore I will use the
expressions “‘grants of immovable property” and “granting immovable
property”. In chapter V,2 I will explain what is actually being granted to the
Italians in respect of the immovable properties in Constantinople. Should a
legal issue arise in only one act, it is thoroughly examined in that place.> In the
appendix, the legal part of the chrysobull of Alexios III Angelos in 11986 has
been translated because this is the only chrysobull which includes such detailed
legal provisions. Finally, in the appendix a table with an overview of all the
Byzantine imperial acts that have been examined has been made, including the
year in which the act was issued, the name of the emperor and the registration
number assigned by F. Délger.”

4 On the rediscovery of Roman law in the Middle Ages and about the role of Roman law in
general in Europe, see, for example, Koschaker, Europa und das Romische Recht; Berman,
Law and Revolution, Stein, Roman Law and Caenegem, Historical Introduction.

5 For example, the deposit in the chrysobull of Isaac II Angelos in 1193 (Reg. 1616), see
chapter IV,6.

¢ Reg. 1647.

7 Délger, Regesten.



Chapter I,1

Some preliminary remarks regarding the legal systems in the Middle
Ages in Europe and the differences between East and West also seem necessary
here® A first clear difference between East and West was the continuity of
Roman law in Byzantium. Byzantium was never isolated from Roman law.? As
is well known, most of the legislation of Justinian was issued in Latin, although
his empire was mostly inhabited by a Greek-speaking population.!® It was
therefore difficult for his legislation to be understood and applied, and hence
shortly after its promulgation, texts appeared in Greek that translated parts of
that codification, commented upon or summarized it. This actually marks the
beginning of Byzantine law.!! Whereas the continuity of Roman law in the
Eastern world was never in question, in the Western part, there are some
doubts about this continuity between the 6 and 11t centuries. During that
period, the so-called barbarian codes, in addition to local and customary law
were mainly applied in the Western part of Europe.'? These batrbarian codes
included the so-called ‘Roman vulgar law’ which did not reflect the Roman law
of the classical period but that of the 5% century.!? In this petiod, the personal
principle prevailed, which meant that the Germanic tribes applied Germanic
law, which was mainly customary law, only to their Germanic subjects, whereas
‘Roman vulgar law’ was applied to their Roman subjects.!* Gradually however,
as populations mixed, the territorial principle was applied, which meant that
people living in a certain area were subject to the same law.!> Moreover from
the 8% century on, systems of feudal law began to develop in the West that
were based on a personal bond between a lord and a vassal and were therefore
important in the law of real property.1¢

The diverse development of Roman law in East and West was not the
only difference between the Eastern and Western world. A second important
difference was without doubt the language, which divided the worlds into East,
where Greek was dominant, and West, where Latin was used. Given the
differences between East and West with regard to their legal tradition and
language, the main question is how the two parties in our documents could

8 The standard book on Roman law in the Middle Ages remains Savigny’s Geschichte,
which has also been translated into English by Cathcart. On this topic, see also, for example,
Cortese, 1/ diritro, who provides further bibliography, Calasso, Medio Evo, Paradisi, Storia.
About Italian law, see, for example, Leicht, Storia and Besta’ works (see bibliography
provided by Cortese cit. above).

9 See Stolte, Byzantine Law, pp. 111-126.

10 The reason that Justinian issued his codification in Latin is related to his attempt to
restore the imperium Romanum. See Troianos, Piges, p. 40-43, Lokin, Prota, p. 1-2 and
Mousourakis, Roman Law, p. 423.

11 Stolte, Byzantne Law, especially pp. 115-116.

12 See Hazeltine, Roman Law and Canon Law, pp. 7T211f.

13 See Stein, Roman Law, p. 33.

14 Stein, Roman Law, p. 39; Caenegem, Historical Introduction, pp. 17ff.

15 Stein, Roman Law, p. 39.

16 Caenegem, Historical Introduction, p. 20. On the term of feudalism, see Ganshof,
Feudalism.



