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PREFACE TO THE SECOND EDITION

The principal changes which have been made to this edition are to take account
of the revisions to the arbitration rules of leading international arbitration
institutions such as the American Arbitration Association, the China Inter-
national Economic and Trade Arbitration Commission, the International
Court of Arbitration of the International Chamber of Commerce and the
London Court of International Arbitration. In addition, where appropriate,
small changes have been made to take account of recent cases and statutes,
and to enhance the clarity of the text. Alluring as it was, we have resisted the
temptation to make significant additions to the detail contained in the book,
SO as to preserve its role as an introductory text providing an overview of
international commercial arbitration.

MARK HULEATT-JAMES
30 September 1998 NICHOLAS GOULD



PREFACE TO THE FIRST EDITION

There are few books dealing with international commercial arbitration gen-
erally. Of those that do, none can be described as a slim volume providing an
overview of the subject. This presents a problem to those whose objective is to
obtain an idea of the most significant aspects of international commercial
arbitration, but without being able to devote a considerable amount of time to
the task. These people include in-house lawyers with broad responsibilities who
have to consider arbitration either as a possible dispute resolution mechanism to
be included in an international contract, or as a means of settling an existing
or contemplated dispute arising out of an international contract. They need
to be primed on the issues which are likely to be important without having to
read an excessive amount of detail. Equally, busy lawyers in law firms may
need to gain a quick overview of the subject, especially if they have previously
had little contact with it. Finally, students of the subject may find it helpful to
start with an overview of international commercial arbitration which indicates
what its principal elements are, and how they relate to each other, before
embarking upon a more in-depth study of the subject as a whole.

It is for people such as these that this handbook is intended, and their
perceived needs have shaped its scope and content. For that reason, this book
cannot be a detailed treatise on the law and practice of international commercial
arbitration. If more detail is required, specialist lawyers or text books should
be consulted.

There are many women active in arbitration, either as advocates or as
arbitrators. It is only for reasons of economy that the masculine form is used
throughout this book to include the feminine.

MARK HULEATT-JAMES
29 September 1995 NICHOLAS GOULD
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CHAPTER 1

SOME PRELIMINARY CONSIDERATIONS

HISTORICAL OVERVIEW

Even if theirs is not the world’s oldest profession, merchants have been involved
in international trade from the dawn of civilisation. The Assyrians traded with
the ancient Egyptians; the Chinese with the peoples of India, the Greeks and
the Romans. And, needless to say, merchants were throughout that time often
involved in disputes.

Since international trade inevitably involved at least one foreigner, and
xenop a is not just a modern phenomenon, one party frequently distrusted
the courts of the other. Furthermore, the judges of those courts were often
overloaded with domestic disputes (in the sense that such disputes were
between nationals of the same state). This led to the practice of the appointment
by the parties of a respected private individual to act as arbitrator of the dispute
between them. Regrettably, that person did not always behave as he should;
Greek mythology gives us the example of Paris, the Trojan prince who, when
asked to determine which of the goddesses Hera, Athene and Aphrodite was
the most beautiful, failed to weigh the evidence and, instead, accepted a bribe
from Aphrodite in the form of the promise of her help in the abduction of the
beautiful princess Helen—thus setting in train the events leading to the Trojan
war. There may also have been difficulties in enforcing awards.(But arbitration
clearly worked well enough over the centuries to retain its popularity and to
develop into what is now one of the most widely accepted and effective means
of settling international commercial disputes.)

So what is “arbitration” today? Arbitration may be described broadly as a
private process which commences with the agreement of parties to an existing,
or potential, dispute to submit that dispute for decision by a tribunal of one
or more arbitrators.(The tribunal is chosen by, or on behalf of, the parties who
may also establish the procedures to be adopted by the tribunal.}The decision
(award) of the tribunal is final and legally binding on the parties, but is to be
made in the light of the evidence and arguments submitted to the tribunal by
the parties. A valid award may be recognised and enforced by the courts.

Whilst these elements are to be found in practically every arbitration, arbi-
tration is not a homogeneous product. The nature of each arbitration will be
influenced by matters such as the size and character of the dispute and the

1



2 Some Preliminary Considerations

location and identity of the parties to the dispute. Some utilities companies
and travel associations have introduced simple arbitration procedures for the
speedy resolution of customer complaints. Commodity traders generally
resolve their disputes in accordance with the particular arbitration rules and
practices of the relevant trade association (and which may include the rather
quaintly named “look-sniff” procedures to determine quality). Construction
arbitrations are notorious for their length and complexity.

ARBITRATION AND OTHER MEANS OF DISPUTE RESOLUTION

The parties to a dispute which they are unable to settle between themselves
have three principal means available to them by which they may resolve that
dispute. These include, as we have just seen, court proceedings and arbitration.
They also include some form of alternative dispute resolution, usually known
by its acronym “ADR”.

It is as well to give some thought to these not only when considering whether
or not to enter into an arbitration agreement, but also at the stage when court
proceedings or an arbitration are about to be commenced.

The importance of thinking about the options prior to entering into an
arbitration agreement is obvious. What 1s not so obvious is the value of giving
some further thought to the options once a dispute has arisen. Even if an
arbitration agreement was not included in the main commercial contract
entered into between the parties, they may, nevertheless, both come to the
conclusion that the dispute is of such a kind (e.g. its existence causes embar-
rassment to both of them) that it would best be resolved by arbitration. If that
is the case, the parties still have the opportunity to enter into an agreement to
arbitrate the dispute, and thereafter have the dispute resolved in arbitration
proceedings.

Choosing between arbitration and court proceedings

A seemingly obvious point, but one which must nevertheless be made, is that
the jurisdiction of a judge or an arbitrator to settle a particular dispute is an
exclusive one. Either a judge of a national court will decide a dispute, or the
parties to that dispute may agree, whether before or after it arises, that it
should be submitted to an arbitrator for decision. Where the parties have a
valid agreement for arbitration, the courts of most countries will enforce the
arbitration agreement and will stay (i.e. prevent from going forward) any court
proceedings brought in contravention of the agreement (see page 32 below).
This should always be the case where the state in which the court in question
is situated adheres to the New York Convention of 1958 (see Article II of that
Convention). This important point is subject to the following qualifications:



Arbitration and other means of dispute resolution 3

(a) National courts are frequently called upon to act in support of arbi-
trations. That is, they may be asked to:

(i) assist in the appointment or removal of an arbitrator;
(i) issue an injunction protecting property in dispute;
(iii) compel production of documents by a third party, or attendance
of a witness at a hearing;
(iv) assist in the enforcement of an arbitrator’s award.

None of these acts however involves a court in making a final decision
on the merits of the dispute.

(b) An unsuccessful party in an arbitration may seek to challenge an
award (i.e. attack its validity or effect) in the courts of the country in
which it has been made or, where it wishes to resist enforcement of
the award, in the courts of the country in which enforcement is
sought. Such a party may ask the courts to:

(i) declare that the award is not valid because it fails to comply with
the applicable rules relating to its form (such as naming the
arbitrator, being signed by the arbitrator, dated, and so on).

(i) correct the award on the basis that it contains a serious mistake
of fact or law. Depending on local law and, in particular, the
extent to which it permits a review of an award at all, the court
may remit the award (i.e. send it back) to the arbitrator with a
direction that the offending part of the award be corrected, annul
the award or, in some cases, actually correct the award itself.

(ii1) refuse enforcement of the award on the basis that the arbitrator
lacked jurisdiction to make it, the unsuccessful party was not
given a proper opportunity to present its case or that it would be
contrary to public policy to enforce the award.

The correction of an award by a court 1s the only instance of a court
imposing on the parties its own decision as to the merits. It may only
do so (if at all) once the award has been made by the arbitrator.

(c) It is possible for parties to a contract to agree that certain disputes
arising under the contract are to be submitted to arbitration, whilst
others are to be settled in the courts. In such a case, the jurisdictions
of the courts and the arbitrator remain exclusive for those particular
disputes which have been referred to them. Such agreements are not
as a rule recommended because, unless carefully drafted, they can
give rise to disputes as to the extent of the jurisdiction of the arbitrator
or the courts.

The choice between the courts of a particular state, or arbitration, is not a
choice that can be made in a complete vacuum. The nature of the dispute
(actual, or potential), the identity of the parties, the courts which might
otherwise have jurisdiction, and the location of assets are only some of the



