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PREFACE

THE law student, for whom this book is prepared, will soon observe
that much of his attention is directed to the Federal Rules of Civil
Procedure of 1938. He may even wonder why he should study any-
thing else. If these Rules are used in the United States courts and
if more and more they are being adopted for use in state courts, why
should he turn back to the Field Code of 1848, the Hilary Rules of
1834 and the procedures of eras still more remote?

Let him read in Federal Rule 2 that “there shall be one form of
action to be known as ‘civil action’”. Then let him ask himself:
What is a “form of action”? Why is it necessary to say there is only
one? If there used to be more than one, why was this—what were
they—and what does it mean to say there is only one now? Such
matters constitute the principal content of Part I of this book. Should
the student be led to despair by its apparent antiquarianism, let him
take heart from the assurance that Federal Rule 2 will be meaningful
only after he has explored some of these ancient mysteries and that
what he is really doing is laying the foundation for comprehension
of this most modern of rules.

Part II develops the steps in an action from the original summons
through the appeal, and may be considered the heart of the book.
So far as this Part is historical, it deals with common-law procedure
and the influences of trial by jury. The major emphasis, however, is
upon modern problems of jurisdiction, pleading and practice.

Part III segregates those remedies (injunction, specific perform-
ance, etc.) and procedures (e. g., discovery, declaratory judgment)
which stem from equity as a separate system. In view of the parallels
between the forms of action and equitable remedies it may seem that
the latter should be included in Part I. It may appear further ques-
tionable to separate such mechanisms as discovery from the otherwise
comprehensive treatment of modern procedure in Part II. In pre-
ferring the present arrangement we are only slightly influenced by
the fact that the matters covered in Part III have a common histori-
cal origin. Our principal reason is that in our experience earlier in-
troduction of equitable remedies and procedure so complicates the
first part of the course as to retard rather than facilitate the student’s
grasp of the total system.

Part IV treats the more complicated problems which arise when
more than two parties are involved. Thus some of the matters con-
sidered earlier are reexamined on a higher level in this Part. Recent
developments in this phase of procedure afford an unusual oppor-

vii



PREFACE

tunity for inquiry as to how far historical and technical limitations
may be altered to subserve the ends of economy and efficiency.

The editors believe that the subject of procedure is best presented
through the medium of cases. They believe further that often the most
provocative discussions of timeless problems are found in earlier
cases. When this is found to be true, the older case has been chosen,
but recent authorities have not, of course, been neglected. Basic and
typical statutory materials, including the Federal Rules, necessarily
play a prominent part in the book. In addition, the editors have not
hesitated to employ text materials in appropriate places, both to
shorten the exposition and to lend a helping hand. In the main, the
materials denominated ‘“Notes” either suggest some divergence of
viewpoint or develop additional applications. Forms are included
both in the principal cases and independently to show how procedural
steps are actually taken.

Here and there throughout the book tabulations of judicial statistics
are included. We have missed our mark, however, if these materials
serve only to convey information. Our hope is that the student will
find himself able to use this information not only in gaining a sense
of the reality of procedural devices in the judicial process but also in
evaluating their relative merits as effective and useful tools.

The editors are conscious of their indebtedness to editors of earlier
casebooks—Ames, Hinton, Sunderland, Keigwin, Scott and Simpson,
and others. As the citations show, much assistance and inspiration
have been found in the work of Judge Charles E. Clark whose activi-
ties in the field of procedure as teacher, scholar, draftsman, publicist
and judge have been unique in modern annals. Particular gratitude
is expressed to Professor Roswell Magill for his kind permission to
use the materials contained in his casebook on civil procedure, the
last edition of which was in joint editorship with Professor Chad-
bourn. While the present volume represents a fresh undertaking for
which the editors are jointly and equally responsible, they have prof-
ited from Professor Magill's work, especially from his wise selection
of cases. Professor Philip Mechem helped us prepare the textual
summary of equity jurisdiction, for which, however, he is absolved of
all responsibility. Finally we are indebted to Professor Edmund M.
Morgan who, as directing editor of the University Casebook Series,
has read the manuscript, offered helpful suggestions and generously
encouraged us in our task.

THOMAS E. ATKINSON
JAMES H. CHADBOURN

April 1, 1948
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