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Preface

The reform and development of company law proceeds apace. Since the
third edition of this book was published in 1973 three important statutes
affecting company law have been enacted, one of which, the Companies Act
1976, has made radical changes in the arrangements for the audit and
publication of companies’ annual accounts and reports. At the same time the
volume of judicial decisions in the field of company law has expanded
considerably, particularly in connection with winding up proceedings and
receiverships initiated by debenture holders, a not surprising phenomenon
in the context of the economic recession which began at the end of 1973 and
still continues. Activity in the field of takeover bids has diminished during
the last few years, but the City Code on Takeovers and Mergers has
nevertheless received further important interpretations and applications by
the City Panel which enforces it, and the Code was revised and re-issued in
1976. The impact of United Kingdom membership of the European Com-
munities has been felt in the form of the many draft directives for the
harmonisation of company legislation which the Commission of the Com-
munities has published, and which will eventually result in important
changes in United Kingdom company law. Up to the present only three of
these directives have come into force, but at least three more of them are
likely to do so in the course of the next twelve to eighteen months.

Until recently the choice of a time to publish a new edition of a book on
company law was a fairly easy matter. One simply waited until extensive
reform legislation was enacted or until the existing legislation was consoli-
dated in a new Companies Act (which happened every twenty years or so) or
until there was a sufficiently large and significant body of new case law.
Nowadays company legislation is more frequent and piecemeal than
formerly, and enactments which are not primarily concerned with company
law, such as the Insolvency Act 1976, and the annual Finance Acts imposing
taxation, often bring about important changes in the application of company
law. Moreover judicial decisions in recent years have been more extensively
concerned with basic principles than with merely interpreting the detailed
provisions of the Companies Acts, and this calls for a more frequent
reassessment of the way in which the basic rules of the subject should be
presented. Probably the only area in which inventiveness has not recently
been conspicuous is company practice. Apart from the highly specialised oil
revenue participation certificates and oil production stock, which some of
the oil companies have issued, no new forms of investments have been issued
by companies since convertible debentures and debentures with subscrip-
tion warrants attached became popular in the late 1960’s. The only new
investment transaction which has evolved recently is the traded option,
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vi Preface

which was introduced on the Stock Exchange earlier this year. Management
structures have on the whole undergone little change, apart from the
continuing increase in the proportion of full-time to part-time directors
which began more than twenty years ago, and employees’ participation in
management is still distinctly a matter for deliberation and experimen-
tation before legislation is introduced.

The fourth edition of this book is therefore not published at the beginning
or end of an epoch, and even when the next consolidating Companies Act is
passed, which must inevitably be within the next few years, there is unlikely
to be any pause in the enactment of amending and reforming legislation.
Company law is inevitably coming to resemble fiscal law in that it is never
static, and changes are both radical and frequent. The timing of a new
edition of a book on the subject is therefore dictated by the volume and
importance of legislation and case law since the previous edition, and in that
connection the five years which have elapsed since the third edition of this
book have truly been productive. The recently published White Paper
‘Changes in Company Law’ (Cmnd 7291) sets out some of the changes
which will have to be made in company legislation in the near future to give
effect to the second directive issued by the Council of Ministers of the
European Communities to harmonise company legislation, and also to give
effect to certain amendments to the existing law required to tighten up the
duties of directors and to regulate insider trading. Although the White Paper
consists mainly of a draft Companies Bill, it is made clear that such a bill will
not be introduced in Parliament in the immediate future, and the bill which
will eventually be presented to Parliament may undergo considerable
changes as a result of consultation meanwhile. The White Paper and the
draft Companies Bill are therefore not dealt with in this edition.

The form of the fourth edition of this book is much the same as the third.
The only change in arrangement which has been made is that the contents of
the former chapter which dealt with the rules and requirements of the Stock
Exchange for obtaining and maintaining a listing for shares or debentures,
have been distributed among the preceding chapters, so that the law and the
relevant Stock Exchange rules are set out together. It is hoped that both
students and practitioners will find it more convenient to have the whole of
the law and the Stock Exchange rules on particular subjects, such as the
marketing of securities and the publication of information by companies, in
one place. The Stock Exchange has been most helpful in providing the
author with information about the new TALISMAN system for clearing and
settling bargains in listed securities which will take effect in 1979. Any
defects in the presentation of the scheme in this book are, of course,
exclusively for the account of the author.

The law is given in this edition as it stood on 1 August 1978.

Robert R. Pennington
University of Birmingham
August 1978



Author’'s Note

Owing to changes which have recently been made in the TALISMAN
Scheme for the settlement of bargains on the Stock Exchange, the following
should be substituted for the account of the scheme on pages 334-336.

The Stock Exchange and Talisman

During 1979 the Stock Exchange of the United Kingdom and Ireland will
introduce a new system for checking and settling bargains in securities listed
on it, and it is intended that the new system shall be fully operative and that
the present system shall be terminated by the end of the year'. The new
system is known as TALISMAN, which is a contraction of the words
Transfer Accounting, Lodgement for Investors and Stock Management for
Jobbers, the three services which the new system will provide.

The two keys to the system are that a company formed by The Stock
Exchange, SEPON Limited (a contraction for Stock Exchange Pool
Nominees), will act as a depository for securities in the course of settlement
of bargains, and that a department of The Stock Exchange, the Settlement
Centre, will keep accounts of acquisitions and disposals of securities on
behalf of jobbers and brokers. The securities for the time being credited to
such an account represent the beneficial entitlement of the account holder
or, in the case of brokers, of the clients of the account holder, to securities of
the relevant description. The system will apply only to registered securities
listed on the Stock Exchange issued by companies incorporated in the
United Kingdom or Ireland, and so it will not be employed in respect of
shares and debentures represented by bearer certificates or by renounce-
able letters of allotment or acceptance, or in respect of securities of foreign
companies?. It will, however, apply to securities registered in a register kept
in the United Kingdom or Ireland, even though the issuing company keeps a
duplicate register overseas.

The procedure on the sale of securities with TALISMAN by a broker
acting for a client to a jobber and on a sale of securities by a jobber to a
broker acting for a buyer will be as follows. The selling broker and the jobber
will both report the bargain to the Stock Exchange Settlement Centre,
where the reports will be checked, and if they match, a sale docket in respect
of the bargain will be sent by the Centre to the selling broker>. The seller’s
broker must then deliver to the Centre a ‘sold’ transfer of the securities to

1. See Talisman Service Description, Vols 1 and 2 and Talisman Registration Service Description
published by the Stock Exchange. The contents of these volumes are subject to revision in the light
of experience, and the details in the account of the TALISMAN scheme given below may therefore
change in the future.

2. Exceptionally, the securities of Australian and South African companies registered in United
Kingdom registers are within the TALISMAN system. The securities of companies incorporated in
certain other African countries will also be included if the securities are registered in the United
Kingdom.

3. Sale dockets do not operate to transfer any title nor do they create any obligation; they are issued
simply to record the sale of the securities and in anticipation of a transfer by the seller (7Talisman
Service Description, Vol. 1, para 6.11.1).
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vilii Author’s Note

SEPON Ltd signed by the seller” together with thg seller’s certificate for the
securities, or alternatively, if the seller is disposing of only part of a holding
represented by a single certificate, a ‘sold’ transfer to SEPON Ltd accom-
panied by the certificate and a request to the issuing company for a certificate
in the seller’s name for the unsold balance of the securities. The Centre sends
the ‘sold’ transfer and the seller’s certificate for the securities to the issuing
company, which registers SEPON Ltd as holder of the securities, but does
not issue a new certificate to it>. Under the Rules of The Stock Exchange, the
equitable beneficial interest of the seller in the securities he has sold will be
replaced on deposit of those securities at the Settlement Centre by a
proportionate beneficial interest as a co-owner in all the securities of the
same description which are registered in the name of SEPON Ltd or which
have been deposited at the Settlement Centre for registration in its name.
Settlement will normally take place on Account Day. The Settlement Centre
will effect delivery to buyers by debiting the accounts of sellers (whether
brokers or jobbers) and crediting the accounts of the buyers (whether
brokers or jobbers) before the commencement of business on Account Day
inrespect of bargains which can be settled on that day, and will inform sellers
and buyers what is due to and from them, payment being made later in the
day. Once securities have been credited to his account, a jobber who resells
or has resold them is able to deliver the securities to his purchasers; delivery
(called “‘apportionment”) is effected by debiting the jobber’s account and
crediting the account of the buyer (if he is another jobber) or of the buyer’s
broker. Usually the jobber will have bought and sold the same securities
during a single Account; in that case the securities will pass through his
account on Account Day as a matter of book-keeping, and he will not
receive stock transfers in respect of the securities. After apportionment has
taken place, the Settlement Centre will produce ‘bought’ transfers to the
buyer of securities in accordance with instructions given by his broker and
will lodge such transfers with the issuing company at regular intervals; in the
case of the more actively traded securities lodgement will be on a daily basis.
The issuing company will then register the buyer as holder of the securities
and issue a new certificate in his name, which will be returned to the
Settlement Centre for collection by his broker. At the same time the issuing
company will make an entry in its register that SEPON Ltd has ceased to be
the holder of the securities transferred.

Securities cannot be apportioned to a broker representing a buyer unless
sufficient securities stand to the credit of the selling jobber’s account
maintained by the Settlement Centre. Securities will be apportioned from
the jobber’s account according to an established order of priority. If there
are only enough securities credited to the jobber’s account to satisfy part of

4. A ‘sold’ transfer (known as a TALISMAN sold transfer) will be in a form adapted from the
standard stock transfer form authorised by the Stock Transfer Act 1963; the provisions of that Act
will nevertheless apply to it (Stock Exchange (Completion of Bargains) Act 1976, s. 6(1) (46
Halsbury’s Statutes (3rd Edn.) 996) No stamp duty is chargeable on a sold transfer (Finance Act
1976, s. 127 (1) (46 Halsbury’s Statutes (3rd Edn.) 1390)).

5. Stock Exchange (Completion of Bargains) Act 1976, s. 1.

6. A ‘bought’ transfer (known as a TALISMAN bought transfer) will be in a form adapted from the
standard stock transfer form authorised by the Stock Transfer Act 1963, and the provisions of that
Act will apply to it (Stock Exchange (Completion of bargains) Act 1976, s. 6(1)). Stamp duty is
payable in respect of a bought transfer at the rate of 2 per cent of the price paid for the securities
by the buying broker’s client; the bought transfer will be stamped by the Stock Exchange on behalf
of the Revenue authorities on payment of the appropriate amount of stamp duty by the buying
broker; the Stock Exchange will then account for the duty received to the Revenue authorities
(Finance Act 1970, s. 33(1) and (2) (32 Halsbury’s Statutes (3rd Edn.) 343)).
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the bargain, those securities will be apportioned, but the ‘bought’ transfer
will not be lodged for seven days so as to allow time for the balance of the
securities to be apportioned as they are delivered to the jobber by sellers.
Normally, this will enable all the securities sold under any bargain to be
comprised in a single bought transfer. Additionally, there may be a further
slight delay in registration of a ‘bought’ transfer to a buyer because there
may not be enough securities standing in the name of SEPON Ltd in the
register kept by the issuing company. ‘Bought’ transfers lodged by the
Settlement Centre will then be accumulated by the issuing company, and
when new ‘sold’ transfers to SEPON Ltd are registered, the issuing company
will register ‘bought transfers’ correspondingly. The only circumstance in
which this situation can occur (apart from fraud) is where the original seller
has not delivered a ‘sold’ transfer and accompanying documents which the
issuing company is bound to accept. In that case the account of the jobber
who bought from the original seller will be debited with the number of
securities in question. If the issuing company rejects a ‘bought’ transfer
outright, the apportionment of the securities comprised in the transfer will
be cancelled, even if it was not from the account of the jobber who bought
from the seller who delivered a defective ‘sold’ transfer or accompanying
documents. In that case, if the seller does not make good delivery with a
reasonable time, the jobber will buy the relevant securities in the market for
delivery to the buyer and will claim any loss from the seller’s broker.

At present certain investors (principally institutional investors) deal with
their brokers on a cash-against-documents basis; this means that they do not
settle with their brokers on a net basis in respect of all their dealings during
an Account, but instead pay the whole purchase price on the receipt of
transfers of securities to them, and similarly receive the whole of the sale
price when they deliver to their broker transfers of securities which he has
sold on their behalf. This procedure will be continued under TALISMAN,
but with certain necessary variations; for example, since transfers will not be
delivered to a buyer’s brokers, but to the Settlement Centre, the Centre will
issue documents called stock notes which will be evidence of the appor-
tionment of the relevant securities to the buyer’s broker, and the buyer will
pay the purchase price to his broker in return to a stock note referring to the
securities he has purchased. If an investor deals regularly in large amounts of
securities on the basis of cash against documents, he will be encouraged to
deposit securities at the Settlement Centre when he sells them and they will
be held to the seller’s order until they are paid for on Account Day. However,
the investor will still pay the purchase price of securities and receive
payment for sales of securities through his brokers.

The Stock Exchange will introduce rules which protect the interest of the
investing public in the event of default by jobbers or brokers under the
TALISMAN system; losses caused by jobbers or brokers failing to pay for
purchases will be borne by other members of the Stock Exchange in defined
proportions. In the case of a default by a jobber, sellers will in any event be
paid by their own brokers, and buyers will either receive the securities they
have bought or have their money returned. If a broker defaults, sellers who
do not receive payment will be able to seek compensation from the Stock
Exchange Compensation Fund, whilst buyers will receive their securities if
they pay the selling jobber direct, or if they have already paid the purchase
price to their broker and he has defaulted, they can seek compensation for
the amount they have paid the broker from the Compensation Fund.
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Incidental problems arising from TALISMAN are dealt with fully by the
scheme for its implementation. Dividends declared and interest falling due
on securities while they are registered in the name of SEPON Ltd will be
paid to it by the issuing company, and it will be a simple matter for the
Settlement Centre to trace the person entitled to receive the dividends or
interest from the terms of bargains reported to it by brokers and jobbers and
from its records of jobbers’ holdings. If there are several successive bargains
in the same securities during the same Account, they will all be matched
together, and SEPON Ltd will lodge with the issuing company a bought
transfer to the ultimate purchaser after an apportionment has been made in
favour of his broker. SEPON Ltd cannot accept transfers of securities
represented by renounceable letters of allotment or acceptance, whether
issued on subscriptions or offers for sale of securities, or on rights or
capitalisation issues; and bargains in securities in that form will be settled in
the same way as hitherto. But letters of allotment will be issued to SEPON
Ltd in connection with rights and capitalisation issues made while the
underlying securities are registered in its name; SEPON Ltd and the
Settlement Centre can then trace the jobbers or brokers (representing their
clients) who are entitled to the new securities from its records of jobbers’
holdings and from the reports of bargains made to it, and the Settlement
Centre will issue claims lists accordingly. Conflicting claims to the new
securities will then be settled, and SEPON Ltd will surrender the letters of
allotment in its name to the issuing company in exchange for split letters of
allotment in favour of the persons entitled. If such a person is a jobber and
the new securities are to be added to the credit balance of his holdings with
SEPON Ltd, he must procure the registration of SEPON Ltd as registered
holder of the new securities by surrendering his split letter of allotment to
the issuing company. Finally, since SEPON Ltd can discover from the
records kept by the Settlement Centre the identity of the jobber or other
person beneficially entitled to securities registered in the name of SEPON
Ltd, or at least, the identity of his broker, it will accept instructions to vote on
such securities from the beneficial owner, provided they are communicated
to it through a jobber not later than four days before the meeting is to be held
or the vote is to be taken.

The advantages of the TALISMAN system over the arrangements
hitherto employed for the settlement of bargains on the Stock Exchange are:
(a) the delivery of ‘sold’ transfers to SEPON Ltd can be spread over the
period from the issue of the sale docket until Account Day instead of being
concentrated in the short time between Ticket Day and Account Day; (b)
brokers for sellers receive payment of the price due to them from the
Settlement Centre and brokers for purchasers pay the price due from them
to the Centre, which avoids the need for the brokers representing ultimate
purchaser of securities which have been sold several times over during an
Account to pay a marking up price’ to the broker for the original seller, and
for differences between the marking up price and the prices agreed on the
successive sales to be settled personally between the brokers and jobbers
involved; (c) ‘sold’ and ‘bought’ transfers under TALISMAN name the
transferee of the securities, and the need for delivering transfers with the
transferee’s name left blank and the use of broker’s transfers is avoided; (d)

7. The marking up price for bargains entered into during an Account is fixed by the Stock Exchange
on the Wednesday preceding Account Day, and is approximately the average middle market price
of the securities during the Account.
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all bargains are recorded and all amounts payable and receivable are
calculated by a computer in the Settlement Centre, and the recording and
accounting work of brokers and jobbers is consequently reduced; (e) finally,
the number of registrations of transfers of securities is reduced, since
dealings in the same securities while registered in the name of SEPON Ltd

call for only one initial transfer to SEPON Ltd and one transfer by it to the
ultimate transferee.
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