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SERIES EDITOR’S PREFACE

This is the third volume in the Martinus Nijhoff monograph series on Legal As-
pects of Sustainable Development published under my general editorship. The
aim of this series is to publish works at the cutting edge of legal scholarship that
address both the practical and the theoretical aspects of this important concept.

The governance of areas beyond national jurisdiction is probably the most
pressing marine issue facing the world community. It is paradoxical that on the
one hand science is helping us to appreciate more fully the rich biodiversity of
marine areas beyond national zones and the important role this plays in the global
system, including helping to regulate its climate, while on the other hand, these
high seas areas face increasing adverse impacts — both from the intensification
of existing human activities and from major new risks. Illegal, unregulated and
unreported (TUU) fishing for deep ocean species, uncontrolled bottom trawling
over seamounts, exploration of hydrothermal vents as well as proposals for geo-
engineering activities such as iron fertilization, are just some of the activities
which reveal the lack of an holistic system of governance for these areas, based
on established and agreed basic principles. In 2006 on the recommendation of the
UN Open-ended Informal Consultative Process on Oceans and the Law of the Sea
(UNICPOLOS), the UN General Assembly established an Ad Hoc Open-ended
Informal Working Group to study issues relating to the conservation and sustain-
able use of marine biological diversity beyond areas of national jurisdiction. Two
meetings of this Group have helped to focus informed opinion on the major issues
facing the high seas; however the debates on improved governance have been
overshadowed by controversy over the future regime for exploitation of marine
genetic resources beyond national jurisdiction.

Dr Robin Warner’s monograph is therefore both pertinent and opportune. She
sets out in detail the existing legal and regulatory regimes for the protection of
marine areas beyond national jurisdiction: from the overarching framework of the
1982 Law of the Sea Convention, through to the 1992 Convention on Biological
Diversity, the regimes for regulation of fisheries and maritime transport and the
regional seas regimes. She then contrasts the gold standard set by the International
Seabed Authority for environmental protection during sea bed mineral exploita-
tion activities with the existing ad hoc and patchwork regulation of high seas
living resources, and uses this analysis to present the key issues and the range of
options for improved governance of marine areas beyond national jurisdiction that
are open to the international community. I trust that her timely work will further
stimulate informed discussion and forward progress on this important agenda.

David Freestone
Washington DC



PREFACE

It is only in recent decades that marine scientific research has begun to reveal
the rich biodiversity and abundant resources of the open ocean and deep seabed
beyond national jurisdiction. These vast marine areas, covering approximately
50% of the globe, contain some of the most unique species and habitats as
well as being the transitory home for a wide array of migratory species such
as fish, birds, turtles and cetaceans.

With advances in technology and maritime transport, the spectrum and
intensity of human activities in these remote parts of the ocean and the deep
seabed are steadily increasing. A combination of factors such as the depletion
of fisheries within national jurisdiction, the expansion in global maritime trade
and scientific interest in the deep sea have led to greater human usage of the
vast marine areas beyond the territorial seas and exclusive economic zones
of coastal States. Human uses of marine areas beyond national jurisdiction
now extend beyond the traditional activities of navigation and fishing to bio-
prospecting for marine genetic resources, exploration for deep sea minerals,
marine scientific research probes of the deep sea and seismic testing. Emerg-
ing uses of marine areas beyond national jurisdiction include geo-engineering
experiments to mitigate the effects of climate change such as sub-seabed
sequestration of carbon dioxide and open ocean fertilisation using iron and
other nutrients.

This rise in human activities outside the limits of coastal State jurisdiction
poses actual and potential threats to the marine environment. Over fishing of
straddling, highly migratory and discrete high seas fish stocks can weaken
the genetic diversity and resilience of the target species and adversely affect
associated and dependent species within the same ecosystem. Destructive
fisheries practices such as bottom trawling and pelagic long line fishing have
catastrophic consequences for non target species and habitats destroyed and
damaged in the wake of heavy rollers and multiple hooks deployed across the
ocean. Vessel source pollution, although highly regulated through the mecha-
nism of flag State jurisdiction, is not subject to any independent monitoring
and compliance system in marine areas beyond national jurisdiction. Qil and
other substances accidentally or intentionally discharged from vessels and
marine debris such as plastics continue to cause significant harm to marine
life.

Until the latter decades of the twentieth century, the deep sea with its unique
habitats and rare creatures was largely unexplored by humans. Arbitrary hu-
man intrusions into the deep sea have the potential to damage the intricate
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links between complex marine ecosystems and to destroy components of
marine biodiversity. The consequent threats to the deep sea beyond national
Jurisdiction include the introduction of light, noise and alien substances into
pristine deep sea environments and the long term effects of sinking and sub
sequestrated carbon dioxide on the species, habitats and ecosystems of the
lower levels of the water column and the deep seabed.

The current legal and institutional framework to protect the marine environ-
ment has concentrated principally on areas within national jurisdiction where
coastal States have authority to deploy a full suite of biodiversity conservation
measures including environmental impact assessment, bioregional planning
and marine protected areas to regulate the impact of human activities on the
marine environment. By contrast, environmental protection arrangements for
marine areas beyond national jurisdiction are largely underdeveloped and
sectorally based. The common property status of the high seas water column
and the inability to bind third States not party to arrangements such as the UN
Fish Stocks Agreement is rapidly leading to a tragedy of the commons for the
marine environment beyond national jurisdiction.

In recent times the international community has been focussing its atten-
tion on the threats to the marine environment beyond national jurisdiction
and questions have been raised about the ability of the current legal and
institutional framework to adequately protect this rich repository of marine
biodiversity. Discussions in the United Nations Informal Consultative Process
on the Oceans and the Law of the Sea led to a recommendation, approved by
the UN General Assembly in 2004, to form the Ad Hoc Open-ended Informal
Working Group on Marine Biodiversity in Areas Beyond National Jurisdic-
tion (BBNJ Working Group) which met for the first time in 2006 and has met
again in 2008. This group is examining some core issues related to the marine
environment beyond national jurisdiction including the environmental impact
of human activities on marine biodiversity beyond areas of national jurisdic-
tion, enhancing coordination and cooperation among States as well as relevant
intergovernmental organizations and bodies, the role of area based manage-
ment tools, marine genetic resources beyond national jurisdiction, whether
there are governance or regulatory gaps and how they should be addressed.

The objective of this book is to analyse the current global, sectoral and
regional arrangements for protecting the marine environment beyond national
jurisdiction and to examine some options for strengthening the legal and in-
stitutional framework for protecting this part of the marine environment. It
is intended to provide a timely contribution to efforts within the United Na-
tions system to develop more integrated legal and institutional frameworks to
protect the marine environment beyond national jurisdiction and its inherent
biodiversity.
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