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PREFACE

Since the book’s last edition, the law of business organizations has undergone
significant and dynamic change. This edition reflects the substance and implications of
these recent developments.

Most chapters of this book begin with a situation involving one or more hypothetical
clients, with later situations building on earlier ones. Classroom work can involve the
situations as much or as little as the teacher wishes, or it can exclude the situations
entirely. For example, the situations can simply be used, as part of assigned readings, to
place the cases and other materials in an understandable context. The inclusion of these
situations, then, is not meant to dictate the agenda for the class.

The book is designed to be used in a three- or four-semester-hour corporation law or
business associations course. Chapters 1 and 2 deal with unincorporated business
organizations. The remaining chapters focus on corporations. Some of the securities
related materials have been included simply to give students a first acquaintance with a
few of the more common securities law questions likely to arise in a corporate practice.
Teachers who wish to deal only selectively with these questions, or to save them for
another course, will find no difficulty in doing so. An introduction to the reading of
financial statements is included in an appendix. The materials on reading financial
statements were designed to be understandable to students with little or no help.

Citations of authority and references of various sorts have been omitted, as have
footnotes, except where inclusion or partial inclusion has served a specific purpose. These
deletions generally have not been indicated. Other deletions and revisions usually have
been, except for the correction of typographical errors and the deletion of paragraphs and
longer portions of text appearing before or after excerpts from non-case materials, and
except for a few miscellaneous deletions and revisions of a minor nature. Where
footnotes have been retained, the original footnote numbers have been indicated with
brackets. Unless otherwise indicated, the term “Model Act” refers to the Model Business
Corporation Act (1984, as amended through 2008). The term “ALI” refers to the citations
from Principles of Corporate Governance: Analysis and Recommendations, Vols. 1 & 2
(1994) which is published by the American Law Institute (ALI). We have also used the
alternative titles of Chairman of the Board and Chair of the Board to designate that
position. This approach reflects both the currency of the traditional term and the
increasing use of the newer form.

We continue to be grateful to our late co-authors on earlier editions of the book, Larry
D. Soderquist and A.A. Sommer, Jr. Many people helped in the preparation of this
edition of book, and we gratefully express our thanks to all of them. Particularly, we first
wish to thank the students of Professors Smiddy and Cunningham who provided helpful
research assistance, including Clare Cavaliero, Noel Hudson, Natalie Karras, Dan Martin,
and Saima Jala Zuberi. We also thank Jane Woldow and Wendy Smith for their
invaluable assistance. We also want to thank the Practising Law Institute for allowing us
to use material from our book Soderquist on Corporate Law & Practice (3d ed. 2007)
and from Gary Brown’s book, Soderquist on the Securities Laws (5th ed. 2006), both of
which are published by PLI, with all rights reserved. In addition, the authors
acknowledge the numerous excerpts from the American Law Institute, Principles of

v



PREFACE

Corporate Governance: Analysis and Recommendations, Vols. 1 & 2 (1994), copyright
© 1994 by The American Law Institute and reprinted with permission, with all rights
reserved; from the Model Business Corporation Act (including Official Comments)
(1984, as amended, 2008), copyright © 1984 and 2008 by the American Bar Foundation,
also reprinted with permission, with all rights reserved; and from the Uniform Partnership
Act (1914) (including Official Comments) and the Uniform Partnership Act (1994, as
amended, 1997) (including Official Comments), copyright © 1914, 1994, 1997, and 2000
by the National Conference of Commissioners on Uniform State Laws, and reprinted
with permission, with all rights reserved.

Linda O. Smiddy
Lawrence A. Cunningham

vi



Table of Contents

Preflce . .......oeeuennraeeneneoneessseaesssessasaanasaosecsascs v
Introduction APPROACHING CORPORATELAW ................ 1
Sec. I PUTTING BUSINESS ORGANIZATIONS IN CONTEXT ............ 1
A. BUSINESS ORGANIZATIONS GENERALLY .................. 1
B. THE BUSINESS LANDSCAPE . ... ... ... 2
1 The Large Eterprise . ... ... ..ot s 2
2. The Small and Medium Sized Business . ...................... 3
3. The Changing Demographics of the Work Force . ............... 3
4. The Recent Downturn in the Economy . ...................... 4
Sec.II. OTHER PERSPECTIVES OF BUSINESS . .......... .. ... ...t 7
Henry N. Butler, The Contractual Theory of the Corporation . . . .. ... 8
MARGARET M. BLAIR, OWNERSHIP AND CONTROL: RETHINKING
CORPORATE GOVERNANCE FOR THE TWENTY-FIRST CENTURY . ....... 9
Sec. Il DISTINGUISHING FEATURES OF BUSINESS LAW PRACTICE . ... 10
A. PROSPECTIVE VIEWPOINT . ...... ... 10
B. SKILLASADRAFTER .. ...t 11
C. SPECIAL ISSUES IN COUNSELING CLIENTS ................ 11
D. INVOLVEMENT IN CLIENTS’ AFFAIRS . ................... 12
E. MAIN CLIENT CONTACT . ... e 13
F. CONSERVATISM . .ssmvssssiossmaonnmessssisanmansaesonss 13
G. COLLEGIAL APPROACH . ....... ... i 13
H. INVOLVEMENT OF SECURITIESLAW .. ................... 14
L SPECIAL ETHICALPROBLEM . .............. .. ... . ...... 14
J. PUBLICSERVICE . .. .... . 14
Chapter 1 BUSINESS ORGANIZATIONS AND AGENCY
PRINCIPLES ......cciititititietttrneennenennnnnas 17
Sec. 1 INTRODUCTION TO FORMS OF BUSINESS ORGANIZATIONS . ... 18
Sec.II  SOLE PROPRIETORSHIPS . ..... ... ... ... .. . ..., 23
Sec. I AGENCY LAW ... e 24
A. FORMING AN AGENCY RELATIONSHIP ................... 24
A. Gay Jenson Farms Co. v. Cargill, Inc. . ................... 25
B. THE PRINCIPAL’S LIABILITY FOR AUTHORIZED ACTS OF THE
AGENT . e v e s immamn s b s 8 b amaabs i s i diaamanaisisiss 31
1. Actual Authority . ........... . ... 31
2. Determining the Scope of Actual Authority . .................. 32
Koval & Koval v. Simon Telelect, Inc. . .................... 32

vii



Table of Contents

3. Apparent Authority . ... ... ... 34
Fennellv. TLBKent Co. . ........ouuumeinneennnennnns 34
United States v. International Brotherhood of Teamsters . . ... ... 37
NOTE ON APPARENT AUTHORITY AND INHERENT
AGENCY POWER . ... ... e 40
C. THE PRINCIPAL’S LIABILITY FOR THE AGENT’S
UNAUTHORIZED ACTS . . ..ottt it e e 41
1. Ratification . . ... .co v vttt 42
Daynard v. Ness, Motley, Loadholt, Richardson & Poole, P.A. ... 42
2. EStOPPEL « i s <« v viisswmus s snemmmmnaase e s msa®danises s 47
D. THE PRINCIPAL’S LIABILITY FOR THE AGENT’S TORTIOUS
4 1 R R 47
Papa John’s International, Inc. v. McCoy .. .................. 48
E. THE AGENT’S LIABILITY—DISCLOSED, UNIDENTIFIED AND
UNDISCLOSED PRINCIPALS . ... ... e 53
African Bio-Botanica, Inc. v. Sally Leiner, t/a Ecco Bella . . . . . . ... 54
F. FIDUCIARY DUTIES OF AGENTS AND PRINCIPALS .......... 58
1. Fiduciary Duties of Agents . .. ....... ...ttt 58
a. The Fiduciary Duty of Loyalty . ......................... 59
Huong Que, Inc. v. Lut . . . ... ..o, 59
Tarnowski v. Resop . .. ..., 66
b. Other Fiduciary Dutiesof Agents .. ....................... 69
2. Fiduciary Duties of Principals ... ............ ... .. ... ... 70
Chapter 2 TRADITIONAL BUSINESS FORMS AND THEIR
PROGENY .....coiiiiiteeeesanesccnosonnonnnans 71
Sec. I GENERAL AND LIMITED LIABILITY PARTNERSHIPS .......... 71
A. INTRODUCTION . css 0t saesmwtasnssssssosnmsesvessss s 71
B. PARTNERSHIP FORMATION ... ..., 73
L. General Partnerships . .. ......... .. i 73
Holmes v. Lerner . .......... .. .o, 73
2. Limited Liability Partnerships . ............. ... ... ... .... 86
C. FINANCING THEBUSINESS ... ... ... . ... 87
William A. Klein & John C. Coffee, Jr., Business Organization and
FiNance ... ... ... et e 88
D. MANAGEMENT OF THEENTERPRISE . .................... 89
E. FIDUCIARY OBLIGATIONS .. ....... .. ... .. 90
Meinhard v. Salmon . . ........ ... .. iiuii 90
Eneav. Superior Court . ... ... ... ... . ittt 96
F. PARTNERS’ LIABILITY TO THIRD PARTIES FOR PARTNERSHIP
OBLIGATIONS . . .. e s 102



Table of Contents

1. General Partnerships . .. ....... ... . 102
Kansallis Finance Ltd. v. Fern . ... .......... .. ... ...... 103
2. Limited Liability Partnerships . ..................oiooun. 108
Apcar Investment Partners VI, Ltd. v. Gaus . ... ............ 109
Edererv. Gursky . ......... ... 112
G. PARTNERSHIP PROPERTY . .............iiiiaa. .. 118
H. PARTNERS’ RETURN ON INVESTMENT ................... 119
1. Allocation of Profitsand Losses ... ....................... 119

2. Transfer of Partnership Interest to Third Parties or to the
Partnership: « : : sussmuss s sss amesase s 5556 smmusmmss5 4569 122
Caseyv. Chapman . ... ..., 123
L DISSOLUTION OF THE PARTNERSHIP . ................... 127
Girard Bankv. Haley . ........ .. ... . ... . ... ... 130
Dreifuerst v. Dreifuerst . . . cocuwwnsisisosssonvesesssonsos 133
Mccormick v. Brevig . .. ... ... ... 137
HOrne vi AUNE « & ; i « ssmwmme s 566+ ommo s mas 365 smhmesiys 142
Sec.I. CORPORATIONS . . ... e 148
A. ADVANTAGES OF THE CORPORATEFORM ............... 148
1. Flexible Capital Structure . . ............ ... ... . ....... 148
2 Centralized Management Structure . ....................... 149
3. Perpetual Life of the Company . ............. .. ........... 150
4. Scope of Limited Liability for Shareholders . ................. 150
5. Well-Established Form for All Types of Businesses . ........... 151
B. DISADVANTAGES OF THE CORPORATEFORM ............ 151
1. Expense and Trouble of Formation and Maintenance . .......... 151
2. Required Initial and Continuing Formality . .................. 152
3. Tax Treatment . ... ... ... ... 152
Sec. Il SYNTHESIS—OTHER FORMS OF BUSINESS ORGANIZATIONS .. 154
A. STATUTORY CLOSE AND PROFESSIONAL CORPORATIONS .. 154
B. LIMITED PARTNERSHIPS . ........c0iiiiiiniiennnannnnns 155
C. LIMITED LIABILITY COMPANIES . ...................... 160
L. The Operating Agreement . .. ............uuuuunureenn... 163
EIlf Atochem North America, Inc. v. Jaffari and Malek LLC . . . . . 163
2 Management of an LLC, Including Fiduciary Duties . ........... 172
Broyhill v. Deluca .. .......... ... . . ... iuiiiuneiin.. 172
McConnell v. Hunt Sports Enterprises . . .................. 180
VGS, Inc. v. Castiel .......... ... . . . . iiiianann.. 187
Andersonv. Wilder .. ... ... ... . . ... ... 191
Barbieri v. Swing-n-slide Corp. . ....................... 195
3. Dissociation and Dissolution . ............................ 198
Lieberman v. Wyoming.com LLC . ...................... 198

ix



Table of Contents

The Dunbar Group, Lic v. Tignor ... .................... 208
D. DIGITAL ORGANIZATIONS .. ... ... 221
E. SOCIAL ENTERPRISES (INCLUDING THEL3C) ............. 222
Chapter 3 INCORPORATION . ...iitiiiiiinninennnnnennns 225
Sec. 1 INTRODUCTION TO THE CORPORATION . .................. 226
A. WHAT A CORPORATIONIS . ... ... 226
B. THE DEVELOPMENT OF AMERICAN BUSINESS CORPORATION
LAW 228
1. Nineteenth-Century Developments . ....................... 228
a. From Special Acts to General Corporation Statutes . .......... 229
b. From Restrictive to Enabling Statutes . .. .................. 229
(o From Unlimited to Limited Liability ..................... 230
2. Twentieth-Century Developments .. ....................... 230
a. Emergence of Delaware and the Trend Toward Congruence in
HEr SUABE <o 4 5y sommwwmas €55 66mmmommns oo s emesmens 230
b. State Regulation to Coregulation with the Federal Government . . . 231
C. TYPES OF AMERICAN CORPORATIONS . ................. 231
1 Public Corporations . .................................. 232
2 Government Corporations . ... .......................... 232
3 Nonprofit Corporations . ............................... 232
4. Business Corporations . .. ..................uuiii. ... 233
Sec.I.  PROMOTERS’ CONTRACTS .. ..., 234
A. LIABILITIES OF CORPORATIONS ON PROMOTERS’
CONTRACTS .. .. e, 235
McArthur v. Times Printing Co. . ... ...........cccu.\. ... 236
B. RIGHTS AND LIABILITIES OF PROMOTERS ON PROMOTERS’
CONTRACTS . ... e 238
Sec. Il  WHERE AND HOW TO INCORPORATE . .................... 239
A. WHERE TOINCORPORATE . ..............ccouiui .. 239
Roberta Romano, The Genius of American Corporate Law . . . . . . . 241
B. HOW TOINCORPORATE . ...........ccouuuninnnnn. . 243
Linda O. Smiddy & Lawrence A. Cunninghan, Soderquist on
Corporate Law and Practice .. .................. ... .. .. 243
C THE PURPOSES AND POWERS CLAUSES . ................. 247
D PREINCORPORATION AGREEMENTS . ................... 247
F. HODGE O’NEAL & ROBERT B. THOMPSON, 1 O’NEAL & THOMPSON’S
CLOSE CORPORATIONS ANDLLCS .. ...................... 248
E THE INTERNAL AFFAIRS DOCTRINE .. ............ ... .... 249
Vantagepoint Venture Partners 1996 v. Examen, Inc. . .. .. ... ... 249

X



Table of Contents

Chapter 4 CAPITALIZATION ......ciiiiiiinnnnnnnnnnnnns 255
Sec. I SOME CAPITALIZATION BASICS ... ... ... i 255
A. BEQUITY .ottt e e e e e e e e e 256
1. Types of Equity Securities—Traditional Designations and the
Model Act Approach ... ...... ... ... 256
2, Issuing Equity Securities . . .............. ... ... 258
a. ParValue .. ..ccommeenesisaoamanssssissdgimannsisis 258
b. Mechanics of Equity Capitalization . ..................... 259
Toms v. Cooperative Management Corporation . . ......... 263
B DEBT . . 267
1. Typesof Debt . ... ... ... e 267
2 Leverage: : v s s vunamans s 466 smmammios i85 bR aEmEs§ 33§88 270
Sec.II DULY AUTHORIZED, VALIDLY ISSUED, FULLY PAID, AND
NONASSESSABLE STOCK . .. .... ..ttt 271
Hanewaldv. Bryan’s, Inc. ... ........ .0 iiinenianon. 275
Sec. I THIN INCORPORATION AND SUBORDINATION .............. 280
Mortimer M. Caplin, The Caloric Count of a Thin Incorporation . . .. 280
Obrev. Alban Tractor Co. ... ... 284
Fett Roofing and Sheet Metal Co. v. Moore . . ................. 286
Sec. IV PREEMPTIVERIGHTS ........ ... ... .. ... 290
F. HODGE O’NEAL & ROBERT B. THOMPSON, 1 O’NEAL & THOMPSON’S
CLOSE CORPORATIONS AND LLCS: LAW AND PRACTICE . ......... 291
Katzowitzv. Sidler . ... .. ... . 292
Sec. V. SHARE TRANSFER RESTRICTIONS AND BUYOUT
AGREEMENTS . ... .. e 297
A. SHARE TRANSFER RESTRICTIONS ...................... 298
F. HODGE O’NEAL & ROBERT B. THOMPSON, 1 O’NEAL & THOMPSON’S
CLOSE CORPORATIONS AND LLCS: LAW AND PRACTICE . ........ 298
B. BUYOUT AGREEMENTS . ...... ... ... 299
1. Structuring the Agreement . . ..., 299
2. ValuationIssues ................ .. ... 300

F. HODGE O’NEAL & ROBERT B. THOMPSON, 1 O’NEAL &
THOMPSON’S CLOSE CORPORATIONS AND LLCS: LAW AND

PLACHCE ¢ siins s 5 5 6 ¢ 66 dimitrms o s 0 v smimammmima s o s nsmimmmn 300

Denkins v. Zinkan Enterprises .. ....................... 302

Chapter 5 ORGANIZING THE CORPORATION .............. 307

Sec. I ORGANIZATIONPROCEDURES . .......................... 307

Sec. I OTHER ORGANIZATIONAL MATTERS ..................... 310
John C. Carter, Corporate Minutes: Their Form, Contents,

Inspection and Evidentiary Value . ... ...................... 312

xi



Table of Contents

Sec. I  BYLAWS . . e 314
A. POSITION OF BYLAWS IN THE HIERARCHY OF

REGULATION 500605 8 0 5 2 6idosidd 3555 28 Gmins s 5856 0@as 314

B. WHAT BYLAWS COVER AND BYLAW CONFLICT .......... 315

Roach & The Legal Center, Inc. v. Bynum . .. ................ 316

Datapoint Corp. v. Plaza Securities Co. . .. ................. 321

Paulek v. Isgar . ... ......... . i, 325

C. BYLAWS ASACONTRACT . ... . i 326

Jonesv. Wallace . ;. .::cnumnnnissisivamsmannssssssisas 327

Sec. IV DEFECTIVE INCORPORATION . ........... ... .. ... 328
A. DE FACTO CORPORATIONS DOCTRINE AND CORPORATIONS

BY ESTOPPEL . ... ... . . e 328

B. STATUTORY DEVELOPMENTS . .........cititeenennnnnnn. 330

Robertsonv. Levy . . ... ... ... .. i 331

Timberline Equipment Co. v. Davenport . ................... 333

Chapter 6 CORPORATE AUTHORITY ......ccvivvvennnanns 341

Sec. I FUNCTIONS AND AUTHORITY OF SHAREHOLDERS . ......... 342

A. SCOPE OF SHAREHOLDERS’ POWERS . ................... 342

Gashwilerv. Willis .. ... ... .. 343

B. EXERCISE OF SHAREHOLDERS’ VOTING RIGHTS .......... 348

c. SHAREHOLDERS’ INFORMATION RIGHTS ................ 354

Seinfeld v. Verizon Communications, Inc. . .. ................ 354

Sec. I  FUNCTIONS AND AUTHORITY OF DIRECTORS .............. 360

A. SOURCE OF DIRECTORS’ AUTHORITY AND POWERS . ...... 360

Mansonv. Curtis . ......... . ... 360

B. SCOPE OF DIRECTORS’ AUTHORITY AND POWERS ......... 362

C. HOW BOARDS FUNCTION . ....... ... ... ... 367

Sec. Il  FUNCTIONS AND AUTHORITY OFOFFICERS ................ 370

A PRESIDENT . ... ... e 372

Molasky Enterprises, Inc. v. Carps, Inc. . ................... 372

B. CHAIROFTHEBOARD . ........... ... 377

C. VICEPRESIDENT . .. ... ... 378

Andersonv. Campbell . ........... .. ... ... ... ... .. 379

D. SECRETARY . . ..., 380

In Re Drive In Development Corp. . ....................... 381

First Securities Company v. Dahl . ........................ 382

E. TREASURER . ... ... .. i, 384

General Overseas Films, Ltd. v. Robin International, Inc. . . . .. ... 385

Xii



Table of Contents

Chapter 7 DISTRIBUTING CORPORATE CONTROL .......... 391
Sec. I CUMULATIVE VOTING, CLASSIFICATION OF DIRECTORS, AND

CLASS VOTING . ..ottt e e e e e e 392

A. CUMULATIVE VOTING . ...t 392

B. CLASSIFICATION OF DIRECTORS . ...................... 394

G CLASS VOTING AND WEIGHTED VOTING ................ 395

Sec. I CHARTER PROVISIONS . ... ... ... i 396

Sec. Il REMOVALOFDIRECTORS . ......... ... .. 397

Auer v. Dressel . ... ... ... . . . .. 398

Campbellv. Loew’s, Inc. .. ...... ... ... . . . .. i, 400

Sec. IV DEADLOCKS, OPPRESSION, AND DISSOLUTION ............. 405

A. DEADLOCKS .. .....¢cowesssisis isim@manessisii@nonsss 405

Hallv. Hall . ....... .. . . i 406

B. OPPRESSION AND DISSENSION . ... ... .. 408

Donahue v. Rodd Electrotype Co. of New England, Inc. . . ... .... 408

Brodiev. Jordon . . ......... ... . ... 418

In Re Kemp & Beatley, Inc. . .............c.ccciiiiiine.o.. 423

Nixonv. Blackwell . .. ...... ... ... .. . .. 429

C. STATUTORY AND CONTRACTUAL PROVISIONS ........... 436

1. Judicial Dissolution of the Corporation . . ................... 436

2. Buyout of Shareholder Petitioning for Dissolution . ............ 437

3. Appointment of a Custodian or Provisional Director . ........... 438

4. Contractual Provisions . ... ............. ... .. 438

Sec. V.. CONTRACTUAL ARRANGEMENTS ............. ... ....... 439
A. VOTING TRUSTS AND SHAREHOLDER VOTING (OR POOLING)

AGREEMENTS ... ouuwmsnsonssomnsnsmosisssososaanssss 439

Lehrman v. Cohen . ... ... ... ... 440

Ramosv. Estrada . .. ......... ... . ... . 445

B. SHAREHOLDERS’ AGREEMENTS ALLOCATING CONTROL . .. 451

Galler v, GalleF ;v comnessss svmomanmsss s summoaaassss s 452

C. EMPLOYMENT CONTRACTS . ....... . ... 458

Chapter 8 PIERCING THE CORPORATE VEIL .............. 461

Sec. 1 INTRODUCTION . icvamasssisssmmasssssisiimanmanssisssn 461

Sec. I TORT-BASED CLAIMS AND OTHER CONSIDERATIONS ....... 462

Baatzv. Arrow Bar . . ... .. ... 462

Walkovszky v. Carlton . ........ ... ... . . i 465

A. FACTORS . .. e 471

B. EMPIRICAL DATA . iccsmmussessommonanss ssissnsnasss 472

C. TORT CLAIMANT . ... e 473

Sec. Il CONTRACT-BASED CLAIMS AND OTHER CONSIDERATIONS .. 474

Xiii



Table of Contents

Sea-Land Services, Inc. v. Pepper Source . .................... 474
A UNDERCAPITALIZATION ... ... .. 479
B CORPORATE FORMALITIES . ................cc v ovu... 480
C CONTRACT CLAIMANT . ... 481
D INTRA-ENTERPRISE LIABILITY ......................... 481
E. EQUITY ANDFRAUD . ... 482
F. CHOICEOF LAW . . ... e, 483
Sec. IV STATUTORY CLAIMS . ... .. ... e, 484
United States v. Bestfoods . ... ............ .. ... ... ... 484
A. CERCLA . .. 491
B. OTHER STATUTORY CLAIMS . . ........ .. 491
Chapter 9 DIVIDENDS AND DISTRIBUTIONS ..........c..... 493
Sec. 1 MECHANICS OF DIVIDENDS AND DISTRIBUTIONS . .......... 493
BAYLESS MANNING & JAMES J. HANKS, LEGAL CAPITAL . . ... .... 494
A. DIVIDENDS IN CASH OR OTHER PROPERTY ............... 495
BAYLESS MANNING & JAMES J. HANKS, LEGAL CAPITAL . .. ... .. 501
B. REPURCHASE OF A CORPORATION’S OWN SHARES ........ 503
ROBERT W. HAMILTON & RICHARD A. BOOTH, BUSINESS BASICS
forLaw Students . ............. ... .. ... ... 504
C. STOCK DIVIDENDS AND STOCK SPLITS .................. 506
Sec.I  LIMITATIONS ON DIVIDENDS AND DISTRIBUTIONS ......... 509
A. UNREALIZED APPRECIATION AND DEPRECIATION . ....... 509
Klang v. Smith’s Food & Drug Centers . .................... 510
B. JUDICIAL REVIEW OF DIVIDEND POLICY ................. 514
Kamin v. American Express Company . .................... 515
Chapter 10 DUTYOFCARE .....iitiiiiiiiiniiiinnnnnnnns 519
Sec. 1 INTRODUCTION .. ...t 520
Sec.II THE GENERAL STANDARD OF CARE AND THE OBLIGATION
TOMONITOR .. ..., 520
Francis v. United Jersey Bank .. ...................... ... .. 520
A. GENERAL STANDARD .. .........iiiiini. 529
B ALI AND THE MODEL ACT APPROACHES ................. 529
C OVERSIGHT RESPONSIBILITIES . ...............oo .. .. 530
AMERICAN BAR ASSOCIATION , CORPORATE DIRECTOR’S
Guidebook ... ... ... ... 530
D. TYPE OF INSTITUTION .. ............. . i, 532
Sec. Il DUTY TO INQUIRE AND TOMONITOR . ............. ... ... 532
In Re Caremark International Inc. Derivative Litigation . . . . . . . . . . 532
A. ALIPRINCIPLES . ........ ... .. 540



Table of Contents

B. RELIANCEON'OTHERS . o::vossimmomomensssssomanmens sy 540
C. OFFICERS . . ... e e 541
D. INTERNALCONTROL ... ...t 541
Sec. IV BUSINESSJUDGMENTRULE . .......... ... .. .. ... ........ 542
TOY Vi NOVTR csasvne s snaswwss 5538 siMEwaness s sy puvmms 542

A. THE CLASSICRULE . ... ... e 544
B. APPLICABILITY AND EXCEPTIONS ...................... 544
C. PERSPECTIVES ON THE BUSINESS JUDGMENT RULE . . ... .. 546
Sec. V. INFORMED DECISIONMAKING . ..............iunnn. .. 548
Smithv. Van Gorkom . . ... .. ... ... 548

A. INFORMED DECISIONMAKING .. ..........ccoiieeoo... 561
B. AFTERMATH . .. ... e e 562
C. MODEL ACT . . ..o e e 562
Sec. VI CORPORATE OBJECTIVE AND SOCIAL RESPONSIBILITY ...... 563
A. JUDICIAL GUIDANCE . . . ... e 563
Shlensky v. Wrigley . ... .. ... . 563

1= Corporate PUIPOSE: «  + « ¢ ss s emsms s 6 s stlammainssssdssaivonss 566

2. Dodge Case ... ... ... 566

B. OTHER CONSTITUENCIES STATUTES .................... 567
C. ALIPRINCIPLES . . ... . e 568
D. CORPORATE CODE : . : :vunsomsessssvaunonmsssissnpamss 570
E. ETHICSCODES ¢ s ¢+ cowmanins s 65 s qa@a@ansssivsnesiins 571
Sec. VI CORPORATE GOVERNANCE REFORMS . ................... 571
Sec. VIII LEGISLATIVE RESPONSES TO LIABILITY .................. 572
A. TYPES OF STATUTES : iwosss s 5o s samammuss s s 55 #56wm 068 572
B. SCOPEOESTATUTES . i .. isumesnescisiismammmnsssiiinas 573
Arnold v. Society for Savings Bancorp, Inc. .. ... ............. 573

Malpiede v. Towson ... ....... ... .. . . iiueeeenininn.. 577

WLR Foods, Inc. v. Tyson Foods, Inc. . ..................... 580

Chapter 11 DUTY OFLOYALTY ......ciiiiiiiiinennnnnnnnn 583
Sec. 1 INTRODUCTION . . .. e e 583
Sec.II. COMMONLAWTEST .. .....citiiietinneiierinnnonnnnnn 584
Lewis v So L & Fu INCs w5 omninsss vpmonsnisiisaamasmansiss 584

A. FAIRNESS STANDARD . ...... ... ... ... . . 590
B. ALIPRINCIPLES . . ... .. e 590
C. SCOPEOFTHEDUTY . ... ... i 591
Sec. I SAFE HARBOR STATUTES . ........ ... ... 592
Marciano v.NaKash . . ... .. .c0cvvenisssssssmivosssssinis 593

Benihana of Tokyo, Inc. v. Benihana, Inc. . .. .................. 598

A. SHAREHOLDERS’ APPROVAL . ......................... 604

XV



