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RESTATEMENT OF THE LAW, SECOND,
CONTRACTS

(Selected Sections)

COMPILERS’ NOTE

The American Law Institute was formed in 1923 as the outgrowth of
a “Committee on the Establishment of a Permanent Organization for
the Improvement of the Law.” Its members were to be 400 practitioners,
judges and law professors; there are now about 4,000. The idea of the
Institute, and of “‘restating’’ the law, was broached by Professor William
Draper Lewis and fostered by Elihu Root and others. The Carnegie
Corporation supported work on the original Restatement, comprising
nine subjects, which was completed by 1944.

Contracts was one of the first three subjects upon which the
Institute began work, and the Restatement of Contracts was completed
in 1932. Professor Samuel Williston acted as Reporter, with responsibili-
ty for preparing drafts. (Professor Arthur L. Corbin served as Reporter
for the Chapter on Remedies.) Other experts in the subject were formed
into a Committee of Advisers who conferred with the Reporter over the
whole period in producing drafts for submission to the Council of the
Institute. The plan was ‘“‘that the drafts of the different chapters
submitted to the Council shall be the product of the committee composed
of the Reporter and his advisers; that these drafts after discussion and
amendment by the Council and before revision shall be submitted as
tentative drafts for criticism and suggestion with a view to their im-
provement to the annual meetings of the Institute and to bar associa-
tions and the profession generally.”” Restatement of Contracts, Introduc-
tion, p. x. Final promulgation depended on approval of the text by both
the Council and the full meeting of Institute members. The same
procedure was followed in making revisions and in preparing the Re-
statement, Second.

In 1962 the Institute initiated the preparation of the Restatement,
Second, of Contracts, parts of which are reproduced here. Professor
Robert Braucher served as Reporter until his appointment to the Su-
preme dJudicial Court of Massachusetts in 1971; he was succeeded by
Professor E. Allan Farnsworth. The work was completed in 1980.

As originally conceived, the first Restatement was to be accompanied
by treatises citing and discussing case authority, but experience proved
that group production of such volumes was not feasible. As they stand,
the Restatements consist of sections stating rules or principles (the so-
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called black letter), each followed by one or more comments with
illustrations, and in the Restatement, Second, also by Reporter’s Notes
in which supporting authorities are collected. (Reproduced here are the
black letter of selected sections and in a few instances their comments
and illustrations.)

Assaults on the Restatement, along with sympathetic appraisals,
have produced a rich literature. An eminent critic of the Restatement of
Contracts immediately objected that the American Law Institute ‘“‘seems
constantly to be seeking the force of a statute without statutory enact-
ment.”” Clark, The Restatement of the Law of Contracts, 42 Yale L.dJ.
643, 654 (1933).! To what measure of authority is the Restatement
entitled, then, in the courts?

This general question can have only a general answer. The Supreme
Court of Oregon has emphasized the difference between statutory and
Restatement texts:?

Although this court frequently quotes sections of the Restatements
of the American Law Institute, it does not literally ‘“‘adopt’ them in
the manner of a legislature enacting, for instance, a draft prepared
by the Commissioners on Uniform State Laws, such as the Residen-
tial Landlord and Tenant Act. In the nature of common law, such
quotations in opinions are no more than shorthand expressions of
the court’s view that the analysis summarized in the Restatement
corresponds to Oregon law applicable to the facts of the case before
the court. They do not enact the exact phrasing of the Restatement
rule, complete with comments, illustrations, and caveats. Such quo-
tations should not be relied on in briefs as if they committed his
court or lower courts to track every detail of the Restatement
analysis in other cases. The Restatements themselves purport to be
just that, “restatements’ of law found in other sources, although at
times they candidly report that the law is in flux and offer a formula
preferred on policy grounds.

There is agreement among those who applaud the Restatement and
those who deprecate it about the persuasiveness of an ideal restatement
of the law. “A restatement, then, can have no other authority than as
the product of men learned in the subject who have studied and
deliberated over it. It needs no other, and what could be higher?”’ Clark,
op. cit. supra, p. 655. Judge Herbert Goodrich, for many years Director
of the Institute, explained:

If an advocate thinks the Restatement was wrong as applied to his
case, he can urge the court not to follow it, but to apply some other

1. On occasion a legislature has given the rules of decision ... in cases to which
statutory backing to the Restatement. The they apply, in the absence of local laws to
Virgin Islands Code (Title 1, § 4) provides: the contrary.”

“The rules of the common law, as expressed .
in the restatements of the law approved by 2. Brewer v. Erwin, 600 P.2d 398, 410
the American Law Institute ..., shall be 1. 12 (Or.1979).
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rule. If the court agrees, it will do so, but it will so do with the
knowledge that the rule which it rejects has been written by the
people who by training and reputation are supposed to be eminently
learned in the particular subject and that the specialist’s conclusions
have been discussed and defended before a body of very able critics.
The presumption is in favor of the Restatement.... Yet it can be
overthrown and that fact leaves Restatement acceptance to persua-
sion. It is common law ‘‘persuasive authority’’ with a high degree of
persuasion.

Restatement and Codification, David D. Field Centenary Essays 241,
244-45 (1949).

The Restatement Second. To a substantial extent the Restatement
Second reflects the thought of two men in particular: Professor Arthur
Corbin and Professor Karl Llewellyn, who shared an attitude toward law
sometimes described as ‘‘legal realism.””® Professor Corbin prepared a
critical review of the original Restatement, which ‘“‘has been the basis for
much of the work on the revision.””* He served also as consultant for the
Restatement, Second, in its early stages. Professor Llewellyn’s efforts
affected the revision less directly, largely through the impact of his
contributions to the Uniform Commercial Code.

In restating the law of contracts for the second half of the twentieth
century, an obvious difficulty arose from the fact that large tracts of the
subject had recently been occupied by legislation such as the Code and,
to a lesser extent, consumer-protection statutes. Indeed, the worth of the
enterprise was questioned on the ground of an apparently diminishing
importance of common law doctrine. In response, Professor Braucher
made this claim:

The effort to restate the law of contracts in modern terms
highlights the reliance of private autonomy in an era of expanding
government activity. ... Freedom of contract, refined and redefined
in response to social change, has power as it always had.’

A continuing theme of controversy about the Restatements is the
wisdom or unwisdom of departing from rules derived from existing
precedents, in the interest of a more just and more convenient regime of
law. Professor Herbert Wechsler, when Director of the Institute, pro-
posed ‘“‘a working formula” that received the unanimous approval of the

3. For symposia devoted to the Restate- Annotated, 50 Wash. & Lee L. Rev. 755
ment, Second, see 81 Colum.L.Rev. 1 (1981) (1993).

and 67 Cornell L.Rev. 631 (1982).
4. Braucher, Formation of Contract and 5. Id. at 615-16. For another comment

by Professor Braucher, see Offer and Accep-
the Second Restatement, 78 Yale L.J. 598 . 2 D
(1969). See also Perillo, Twelve Letters tance in the Second Restatement, 74 Yale

from Arthur L. Corbin to Robert Braucher L-J- 302 (1964).
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Council: “we should feel obliged in our deliberations to give weight to all
of the considerations that the courts, under a proper view of the judicial
function, deem it right to weigh in theirs.””® An example of creative
restating from the first Restatement of Contracts was the formulation of
the doctrine of promissory estoppel, in section 90.”

6. Wechsler, The Course of the Restate- as a “bold sally.” Notwithstanding that, the
ments, 55 A.B.A.J. 147, 150 (1969). section has gained widespread adherence.
7. The Oregon opinion quoted above re-
fers to a section of the Torts Restatement



RESTATEMENT (SECOND)
OF CONTRACTS'

(Selected Sections)
Table of Contents

CHAPTER 1. MEANING OF TERMS

Section

Contract Defined

Promise; Promisor; Promisee; Beneficiary
Agreement Defined; Bargain Defined

How a Promise May Be Made

Terms of Promise, Agreement, or Contract
Formal Contracts

Voidable Contracts

Unenforceable Contracts

R o

CHAPTER 2. FORMATION OF CONTRACTS—
PARTIES AND CAPACITY

9. Parties Required

10.  Multiple Promisors and Promisees of the Same Performance
11. When a Person May Be Both Promisor and Promisee

12.  Capacity to Contract

13.  Persons Affected by Guardianship

14. Infants

15.  Mental Illness or Defect

16. Intoxicated Persons

CHAPTER 3. FORMATION OF CONTRACTS—MUTUAL ASSENT

TOPIC 1. IN GENERAL
17.  Requirement of a Bargain

TOPIC 2. MANIFESTATION OF ASSENT IN GENERAL

18.  Manifestation of Mutual Assent

19. Conduct as Manifestation of Assent

20. Effect of Misunderstanding

21. Intention to Be Legally Bound

22. Mode of Assent: Offer and Acceptance

23.  Necessity That Manifestations Have Reference to Each Other

TOPIC 3. MAKING OF OFFERS

24.  Offer Defined
25.  Option Contracts
26.  Preliminary Negotiations

1. Copyright, © 1981 by the American the American Law Institute
Law Institute. Reprinted with permission of



RESTATEMENT OF CONTRACTS—SECOND

Section

Existence of Contract Where Written Memorial Is Contemplated
Auctions

To Whom an Offer Is Addressed

Form of Acceptance Invited

Offer Proposing a Single Contract or a Number of Contracts
Invitation of Promise or Performance

Certainty

Certainty and Choice of Terms; Effect of Performance or Reliance

TOPIC 4. DURATION OF THE OFFEREE’S POWER OF ACCEPTANCE

The Offeree’s Power of Acceptance

Methods of Termination of the Power of Acceptance

Termination of Power of Acceptance Under Option Contract

Rejection

Counter—Offers

Time When Rejection or Counter-Offer Terminates the Power of
Acceptance

Lapse of Time

Revocation by Communication From Offeror Received by Offeree

Indirect Communication of Revocation

Effect of Deposit on Revocability of Offer

Option Contract Created by Part Performance or Tender

Revocation of General Offer

Revocation of Divisible Offer

Death or Incapacity of Offeror or Offeree

Effect of Delay in Communication of Offer

TOPIC 5. ACCEPTANCE OF OFFERS

Acceptance of Offer Defined; Acceptance by Performance; Acceptance
by Promise

Effect of Part Performance Without Knowledge of Offer

Who May Accept an Offer

Acceptance by Performance; Manifestation of Intention Not to Ac-
cept

Acceptance by Performance; Necessity of Notification to Offeror

Acceptance of Non-Promissory Offers

Acceptance by Promise; Necessity of Notification to Offeror

Effect of Equivocal Acceptance

Necessity of Acceptance Complying With Terms of Offer

Purported Acceptance Which Adds Qualifications

Acceptance of Offer Which States Place, Time, or Manner of Accep-
tance

Acceptance Which Requests Change of Terms

Effect of Performance by Offeree Where Offer Invites Either Per-
formance or Promise

Time When Acceptance Takes Effect

Acceptance By Telephone Or Teletype

Reasonableness of Medium of Acceptance

Acceptance Must Be Properly Dispatched

Effect of Receipt of Acceptance Improperly Dispatched

What Constitutes Receipt of Revocation, Rejection, or Acceptance

Acceptance by Silence or Exercise of Dominion

Effect of Receipt By Offeror of a Late or Otherwise Defective
Acceptance



RESTATEMENT OF CONTRACTS—SECOND

CHAPTER 4. FORMATION OF CONTRACTS—CONSIDERATION

TOPIC 1. THE REQUIREMENT OF CONSIDERATION

Section

71. Requirement of Exchange; Types of Exchange
72.  Exchange of Promise for Performance

73.  Performance of Legal Duty

74.  Settlement of Claims

75.  Exchange of Promise for Promise

76.  Conditional Promise

77.  Tllusory and Alternative Promises

78.  Voidable and Unenforceable Promises

79.  Adequacy of Consideration; Mutuality of Obligation
80. Multiple Exchanges

81. Consideration as Motive or Inducing Clause

TOPIC 2. CONTRACTS WITHOUT CONSIDERATION

82. Promise to Pay Indebtedness; Effect on the Statute of Limitations

83.  Promise to Pay Indebtedness Discharged in Bankruptcy

84. Promise to Perform a Duty in Spite of Non-Occurrence of a Condi-
tion

85.  Promise to Perform a Voidable Duty

86. Promise for Benefit Received

87.  Option Contract

88. Guaranty

89.  Modification of Executory Contract

90. Promise Reasonably Inducing Action or Forbearance

91. Effect of Promises Enumerated in §§ 82-90 When Conditional

92. To Whom Promises Enumerated in §§ 82-85 Must Be Made

93. Promises Enumerated in §§ 82-85 Made in Ignorance of Facts

94.  Stipulations

CHAPTER 5. THE STATUTE OF FRAUDS

TOPIC 2. THE SURETYSHIP PROVISION

112. Requirement of Suretyship

113. Promises of the Same Performance for the Same Consideration
114. Independent Duty of Promisor

115. Novation

116. Main Purpose; Advantage to Surety

117. Promise to Sign a Written Contract of Suretyship
118. Promise to Indemnify a Surety

119. Assumption of Duty by Another

120. Obligations on Negotiable Instruments

121. Contract of Assignor or Factor

122. Contract to Buy a Right From the Obligee

123. Contract to Discharge the Promisee’s Duty

TOPIC 6. SATISFACTION OF THE STATUTE BY A MEMORANDUM

131. General Requisites of a Memorandum
132. Several Writings

133. Memorandum Not Made as Such

134. Signature

135. Who Must Sign

=3



RESTATEMENT OF CONTRACTS—SECOND

Section
136. Time of Memorandum
137. Loss or Destruction of a Memorandum
TOPIC 7. CONSEQUENCES OF NON-COMPLIANCE
138. Unenforceability
139. Enforcement by Virtue of Action in Reliance
140. Defense of Failure to Perform
141. Action for Value of Performance Under Unenforceable Contract
142. Tort Liability for Acts Under Unenforceable Contract
143. Unenforceable Contract as Evidence
144. Effect of Unenforceable Contract as to Third Parties
145. Effect of Full Performance
146. Rights of Competing Transferees of Property
147. Contract Containing Multiple Promises
148. Rescission by Oral Agreement
149. Oral Modification
150. Reliance on Oral Modification
CHAPTER 6. MISTAKE
151. Mistake Defined
152. When Mistake of Both Parties Makes a Contract Voidable
153. When Mistake of One Party Makes a Contract Voidable
154. When a Party Bears the Risk of a Mistake
155. When Mistake of Both Parties as to Written Expression Justifies
Reformation
156. Mistake as to Contract Within the Statute of Frauds
157. Effect of Fault of Party Seeking Relief
158. Relief Including Restitution
CHAPTER 7. MISREPRESENTATION, DURESS
AND UNDUE INFLUENCE

TOPIC 1. MISREPRESENTATION
159. Misrepresentation Defined
160. When Action is Equivalent to an Assertion (Concealment)
161. When Non-Disclosure Is Equivalent to an Assertion
162. When a Misrepresentation Is Fraudulent or Material
163. When a Misrepresentation Prevents Formation of a Contract
164. When a Misrepresentation Makes a Contract Voidable
165. Cure by Change of Circumstances
166. When a Misrepresentation as to a Writing Justifies Reformation
167. When a Misrepresentation Is an Inducing Cause
168. Reliance on Assertions of Opinion
169. When Reliance on an Assertion of Opinion Is Not Justified
170. Reliance on Assertions as to Matters of Law
171. When Reliance on an Assertion of Intention Is Not Justified
172. When Fault Makes Reliance Unjustified
173. When Abuse of a Fiduciary Relation Makes a Contract Voidable

TOPIC 2. DURESS AND UNDUE INFLUENCE

174. When Duress by Physical Compulsion Prevents Formation of a

Contract



RESTATEMENT OF CONTRACTS—SECOND

Section

175. When Duress by Threat Makes a Contract Voidable
176. When a Threat Is Improper

177. When Undue Influence Makes a Contract Voidable

CHAPTER 8. UNENFORCEABILITY ON
GROUNDS OF PUBLIC POLICY

TOPIC 1. UNENFORCEABILITY IN GENERAL

178. When a Term Is Unenforceable on Grounds of Public Policy

179. Bases of Public Policies Against Enforcement

180. Effect of Excusable Ignorance

181. Effect of Failure to Comply With Licensing or Similar Requirement
182. Effect of Performance If Intended Use Is Improper

183. When Agreement Is Enforceable as to Agreed Equivalents

184. When Rest of Agreement Is Enforceable

185. Excuse of a Condition on Grounds of Public Policy

TOPIC 2. RESTRAINT OF TRADE

186. Promise in Restraint of Trade
187. Non-Ancillary Restraints on Competition
188. Ancillary Restraints on Competition

TOPIC 4. INTERFERENCE WITH OTHER PROTECTED INTERESTS

192. Promise Involving Commission of a Tort

193. Promise Inducing Violation of Fiduciary Duty

194. Promise Interfering with Contract with Another

195. Term Exempting From Liability for Harm Caused Intentionally,
Recklessly or Negligently

196. Term Exempting From Consequences of Misrepresentation

TOPIC 5. RESTITUTION

197. Restitution Generally Unavailable

198. Restitution in Favor of Party Who Is Excusably Ignorant or Is Not
Equally in the Wrong

199. Restitution Where Party Withdraws or Situation Is Contrary to
Public Interest

CHAPTER 9. THE SCOPE OF CONTRACTUAL OBLIGATIONS

TOPIC 1. THE MEANING OF AGREEMENTS

200. Interpretation of Promise or Agreement
201. Whose Meaning Prevails

202. Rules in Aid of Interpretation

203. Standards of Preference in Interpretation
204. Supplying an Omitted Essential Term

TOPIC 2. CONSIDERATIONS OF FAIRNESS
AND THE PUBLIC INTEREST
205. Duty of Good Faith and Fair Dealing
206. Interpretation Against the Draftsman
207. Interpretation Favoring the Public
208. Unconscionable Contract or Term

9



RESTATEMENT OF CONTRACTS—SECOND

TOPIC 3. EFFECT OF ADOPTION OF A WRITING

Section

209. Integrated Agreements

210. Completely and Partially Integrated Agreements

211. Standardized Agreements

212. Interpretation of Integrated Agreement

213. Effect of Integrated Agreement on Prior Agreements (Parol Evidence
Rule)

214. Evidence of Prior or Contemporaneous Agreements and Negotiations

215. Contradiction of Integrated Terms

216. Consistent Additional Terms

217. Integrated Agreement Subject to Oral Requirement of a Condition

218. Untrue Recitals; Evidence of Consideration

TOPIC 5. CONDITIONS AND SIMILAR EVENTS

224. Condition Defined

225. Effects of the Non—-Occurrence of a Condition

226. How an Event May Be Made a Condition

227. Standards of Preference With Regard to Conditions
228. Satisfaction of the Obligor as a Condition

229. Excuse of a Condition to Avoid Forfeiture

230. Event That Terminates a Duty

CHAPTER 10. PERFORMANCE AND NON-PERFORMANCE

TOPIC 1. PERFORMANCES TO BE EXCHANGED
UNDER AN EXCHANGE OF PROMISES

231. Criterion for Determining When Performances Are to Be Exchanged
Under an Exchange of Promises

232. When it is Presumed That Performances Are to Be Exchanged
Under an Exchange of Promises

233. Performance at One Time or in Installments

234. Order of Performances

TOPIC 2. EFFECT OF PERFORMANCE AND NON-PERFORMANCE

235. Effect of Performance as Discharge and of Non-Performance As
Breach

236. Claims for Damages for Total and for Partial Breach

237. Effect on Other Party’s Duties of a Failure to Render Performance

238. Effect on Other Party’s Duties of a Failure to Offer Performance

239. Effect on Other Party’s Duties of a Failure Justified By Non-
Occurrence of a Condition

240. Part Performances as Agreed Equivalents

241. Circumstances Significant in Determining Whether a Failure Is
Material

242. Circumstances Significant in Determining When Remaining Duties
Are Discharged

243. Effect of a Breach by Non-Performance as Giving Rise to a Claim for
Damages for Total Breach

244. Effect of Subsequent Events on Duty to Pay Damages

245. Effect of a Breach by Non-Performance as Excusing the Non-
Occurrence of a Condition

246. Effect of Acceptance as Excusing the Non—Occurrence Of a Condition

10



RESTATEMENT OF CONTRACTS—SECOND

Section

247. Effect of Acceptance of Part Performance as Excusing the Subse-
quent Non-Occurrence of a Condition

248. Effect of Insufficient Reason for Rejection as Excusing the Non-
Occurrence of a Condition

249. When Payment Other Than by Legal Tender Is Sufficient

TOPIC 3. EFFECT OF PROSPECTIVE NON-PERFORMANCE

250. When a Statement or an Act Is a Repudiation

251. When a Failure to Give Assurance May Be Treated as a Repudiation

252. Effect of Insolvency

253. Effect of a Repudiation as a Breach and on Other Party’s Duties

254. Effect of Subsequent Events on Duty to Pay Damages

255. Effect of a Repudiation as Excusing the Non-Occurrence Of a
Condition

256. Nullification of Repudiation or Basis for Repudiation

257. Effect of Urging Performance in Spite of Repudiation

CHAPTER 11. IMPRACTICABILITY OF PERFORMANCE
AND FRUSTRATION OF PURPOSE

261. Discharge by Supervening Impracticability

262. Death or Incapacity of Person Necessary for Performance

263. Destruction, Deterioration or Failure to Come Into Existence of
Thing Necessary for Performance

264. Prevention by Governmental Regulation or Order

265. Discharge by Supervening Frustration

266. Existing Impracticability or Frustration

267. Effect on Other Party’s Duties of a Failure Justified by Impractica-
bility or Frustration

268. Effect on Other Party’s Duties of a Prospective Failure Justified by
Impracticability or Frustration

269. Temporary Impracticability or Frustration

270. Partial Impracticability

271. Impracticability as Excuse for Non—-Occurrence Of a Condition

272. Relief Including Restitution

CHAPTER 14. CONTRACT BENEFICIARIES

302. Intended and Incidental Beneficiaries

303. Conditional Promises; Promises Under Seal

304. Creation of Duty to Beneficiary

305. Overlapping Duties to Beneficiary and Promisee

306. Disclaimer by a Beneficiary

307. Remedy of Specific Performance

308. Identification of Beneficiaries

309. Defenses Against the Beneficiary

310. Remedies of the Beneficiary of a Promise to Pay the Promisee’s
Debt; Reimbursement of Promisee

311. Variation of a Duty to a Beneficiary

312. Mistake as to Duty to Beneficiary

313. Government Contracts

314. Suretyship Defenses

315. Effect of a Promise of Incidental Benefit

11



RESTATEMENT OF CONTRACTS—SECOND

CHAPTER 15. ASSIGNMENT AND DELEGATION
TOPIC 1. WHAT CAN BE ASSIGNED OR DELEGATED

Section

317. Assignment of a Right

318. Delegation of Performance of Duty

319. Delegation of Performance of Condition

320. Assignment of Conditional Rights

321. Assignment of Future Rights

322. Contractual Prohibition of Assignment

323. Obligor’s Assent to Assignment or Delegation

TOPIC 2. MODE OF ASSIGNMENT OR DELEGATION

324. Mode of Assignment in General

325. Order as Assignment

326. Partial Assignment

327. Acceptance or Disclaimer by the Assignee

328. Interpretation of Words of Assignment; Effect of Acceptance of

Assignment
329. Repudiation by Assignor and Novation With Assignee

330. Contracts to Assign in the Future, or to Transfer Proceeds to Be

Received

TOPIC 3. EFFECT BETWEEN ASSIGNOR AND ASSIGNEE

331. Partially Effective Assignments
332. Revocability of Gratuitous Assignments
333. Warranties of an Assignor

TOPIC 4. EFFECT ON THE OBLIGOR’S DUTY
334. Variation of Obligor’s Duty by Assignment
335. Assignment by a Joint Obligee
336. Defenses Against an Assignee
337. Elimination of Defenses by Subsequent Events
338. Discharge of an Obligor After Assignment
339. Protection of Obligor in Cases of Adverse Claims

TOPIC 5. PRIORITIES BETWEEN ASSIGNEE
AND ADVERSE CLAIMANTS

340. Effect of Assignment on Priority and Security
341. Creditors of an Assignor

342. Successive Assignees From the Same Assignor
343. Latent Equities

CHAPTER 16. REMEDIES

TOPIC 1. IN GENERAL
344. Purposes of Remedies
345. Judicial Remedies Available
TOPIC 2. ENFORCEMENT BY AWARD OF DAMAGES

346. Availability of Damages
347. Measure of Damages in General
348. Alternatives to Loss in Value of Performance

12



