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lected officials and candidates for public office are never so attentive to the public’s
concerns as during a presidential election season. As pollsters probed public attitudes in
1992, one issue came out near the top of almost every list of public concerns. The American
public is clearly worried about crime and wondering what should be done about it.
According to a recent ABC news poll, almost 6 in 10 Americans say they often worry that
their children, their spouses, or they themselves will be a victim of violent crime. Through-
out the country, according to a poll conducted for the National Victim Center, a majority
says that crime is more of a problem in their community than it was a decade ago. It comes
as no surprise that, in a survey conducted for the Conference Board, almost 8in 10 people agreed that
crime is one of the nation’s most serious issues.

As Senator Bill Bradley said, in remarks delivered to the Senate in March 1992, “Ifyou were to select
the one thing that has changed in the cities since the 1960s, it would be fear. No place in the city seems
safe.” Indeed, fear of violent crime is now felt in many American communities, whatever their size.

While there is widespread support for doing more to combat crime, no consensus exists about what
course of action is most promising. Different ideas about what to do have been clearly apparent in the
debate over a comprehensive anti-crime package in Congress. At the basis of that contentious debate
are fundamental questions about the causes of violent crime, the uses of incarceration, the promise
and practicality of new sentencing alternatives, and the rules that apply to police as they obtain
evidence and apprehend criminals. Our purpose is to examine these questions, to encourage public
debate about them, and seek common ground about which approach is most promising as a way of
stemming the tide of criminal violence.

This book is intended to encourage the kind of public talk thatis an indispensable ingredient in the
democratic process — the kind of talk that is especially rare about so emotional a topic as crime. In
a deliberative democracy, there must be occasions in which people come together to learn about
pressing issues and engage in dialogue about matters of common concern. The National Issues
Forums (NIF) — locally initiated forums and study circles in which citizens come together to learn
about pressing issues and engage in dialogue about matters of common concern — provide a place
for the practice of citizenship.

Each year, three issues are addressed in the Forums. Since productive discussion requires a
common framework and a certain familiarity with the issues, books such as this one are prepared on
cach topic. By presenting several perspectives on each issue — we refer to these viewpoints as
“choices” — these books are intended as a catalyst for discussion.

After the Forums convene each year, the NIF meets with policymakers to convey the outcome of
the discussions. So that we can pass along your thoughts and feelings about crime and criminal justice,
T urge you to fill out the ballots in the back of this book, and mail them to us. This book, like the others
in this series, is a guide go one of the nation’s pressing issues and an invitation to engage in public

discussions about it. o
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“At a time when fear of
crime pervades Ameri-
can life, there is deep
discontent with the
criminal justice system
and its inability to stem
the tide of violence. But
no consensus exists
about the best way to
come to grips with the
problem.”

EPIDEMIC OF VIOLENCE:
NEW FERMENT OVER CRIME

AND PUNISHMENT

iolent crime — rape, rob-
bery, assault, and homi-
cide — is an all-too-
familiar feature of Ameri-
can life, a staple item in
newspapers and TV news.
Day after day, the papers
are filled with stories
about a teenager who stabs another
over a pair of Nikes, or an innocent
bystander who is killed by gunfire in a
turf battle between drug dealers. No
matter where you live in the United
States, TV news shows routinely begin
with live coverage from the scene of
some crime — a brutal rape or an
attack on a locally prominent figure
who is robbed at gunpoint. The fact
that so many of these incidents appear
senseless and unpremeditated adds to
our fear that they may be repeated,
randomly and irrationally, even closer
to home.

In 1989, an incident that took place
in New York City’s Central Park
involved such wanton viciousness that
it attracted nationwide attention. After
spotting a 28-year-old woman on a
jogging path in the park, eight youths
— none of them under the influence of
drugs and all from solid working-class
families — attacked and raped her,
and made off with nothing more

than the sandwich she was carrying.
After bashing the woman with a rock
and a 12-inch metal pipe, they left her
for dead.

Although New York City has long
had more than its share of violence,
every region of the country has its
tales of violent crime. Late in 1991,
news accounts in Washington, D.C,,
featured the case of “Little Man”
James, who was arrested for murder.
On the night of the murder, James was
driving along an inner-city street with
friends, one of whom testified that
James said he felt like “busting
someone.” So he took out a gun, shot
at a passing car, and killed a 36-year-
old woman.

In Houston, where victims of a
series of attacks were chosen by the
expensive watches they wore, news
accounts were filled for months with
details about the “Rolex Robberies.”
Thieves picked out their victims in
shopping mall parking lots and fol-
lowed them home, where armed rob-
beries led to several shootings and at
least one murder.

In the suburbs of Boston, a recurring




news story features what police call
“home invasions.” Armed with auto-
matic weapons and machetes, gangs of
young Asians invade the homes of
prominent Asian businessmen, terror-
ize them and their families, and rob
them of cash and jewelry.

While violent crime has long been a
feature of urban life in large cities such
as New York, Washington, D.C.,
Houston, and Boston, according to FBI
statistics it is increasing most rapidly
in suburban areas and middle-sized
cities. Austin, Texas, for example, was
traumatized in 1991 by the “Yogurt
Murder.” During a robbery that took
place in a frozen yogurt shop on
December 6, 1991, four teenaged girls
were shot and burned beyond recogni-
tion.

In Charlotte, North Carolina, a mid-
sized city that until recently had a
fairly low rate of violent crime, resi-
dents and city officials worry about the
fact that 115 murders took place
during 1991, a new record. For the
first few months of 1992, Charlotte’s
homicide rate was higher still. “You

“wonder who’s going to be next and
how it’s going to tear us apart,” says
Odell Beasley, an undertaker who
buried several of the victims.

Among adolescents, this rash of
violence has been particularly evident.
Especially in urban America, teenagers
often use knives or guns to settle dis-
putes that not long ago were settled
with insults and fists. Federal studies
show that one high school student in
five now carries a weapon — for status
or for self-defense — and one in
twenty carries a gun.

“Unless violent crime is checked,
and checked soon,” as former Attorney
General Dick Thornburgh said in
introductory remarks at a March 1991
“summit meeting” of U.S. law enforce-
ment officials, “we may well jeopardize
the first civil right of every American:
the right to be free from fear in our
homes, on our streets, and in our

VIOLENT CRIME: HIGH AND RISING
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communities. The American people
demand action to stop criminal vio-
lence, whatever its causes.”

VICTIMS OF VIOLENCE

A Ithough the news media often
pander to the public’s fascination
with violent crime and stoke fears

unnecessarily, such widely publicized

incidents illustrate a disturbing trend.

According to the FBI’s Uniform Crime
Report, since 1960 the number of
violent crimes committed per capita in
the United States has increased by
more than 450 percent. Recent figures
show that violence is still on the rise.
The report’s statistics for 1990 showed
a 10 percent rise over the previous
year in overall violent crime. As a
March 1991 report from the Senate
Judiciary Committee noted, “1990 was




INTRODUCTION

the bloodiest year in modern U.S.
history, with the murder toll jumping
to an all-time record of 23,440.” Unfor-
tunately, that record didn’t stand for
long. Judging by preliminary tallies,
over 24,000 murders took place in
1991.

The rate at which violent crime
takes place in the United States is a
startling and sobering reminder of
who we are. The U.S. homicide rate is
the highest in the world. In this
country, about 10 killings take place
per year for every 100,000 people; in
vivid contrast, the rate in Britain is 5.5,
and in Japan just 1.3.

While killings take place most often
in large cities such as Dallas and
Washington, D.C., (both of which set
new records for homicide in 1991),
smaller cities such as San Antonio and
Anchorage also registered more
homicides than ever before in 1991. It
is a sign of the times that the Federal
Centers for Disease Control, whose
task is to investigate the outbreak of
disease, now regard murder as an
epidemic.

It is no longer rare to be a victim of
violent crime. According to the
National Crime Victimization Survey,
at least 1 member in about 4.5 million
households — which represents 5
percent of the nation’s households —
was a victim of violent crime in 1990.
Twenty percent of all Americans say
they have been victimized at least
once. Among blacks, who are more
often involved in violent crime, as
victims and as perpetrators, almost 30
percent have been victimized.

As startling as these statistics are,
they tell only part of the story. They do
not convey the sense of violation that
most Americans feel, or the growing
fear. Most Americans are convinced
that the crime problem is getting
worse. When the Louis Harris firm
asked a nationwide sample in 1991
whether they feel that the crime rate in
their community has been increasing,

PUBLIC FEARS

Question: In your community
(city), do you think that violent
crime is more of a probiem than
it was ten years ago, less of a
problem than it was ten years
ago, or is it about the same?
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Source: Survey by Schulman Ronca Bucuvalas for
the National Victim Center, March 8-17, 1991

decreasing, or whether it has re-
mained the same, 55 percent of the
respondents said it is increasing while
just 5 percent said it is decreasing.

The fear of violent crime pervades
American life, causing subtle and
dramatic changes in the way people
live. Fearful of being victimized, many
people no longer exercise outdoors.
They refrain from wearing jewelry and
using cash machines after dark. Ac-
cording to a 1991 survey for the Na-
tional Victim Center, because of fear of
crime, 60 percent of the respondents
said they limit the places they go by
themselves. Taking their safety into
their own hands, a quarter of all fami-
lies have installed home security
systems.

The most dramatic indication of a
loss of faith in the criminal justice
system is that almost one in five Amer-
icans has purchased a weapon for self-
protection. Gun sales, which doubled
in the United States between 1950 and
1970, doubled again between 1970 and
1990, according to the Federal Bureau
of Alcohol, Tobacco, and Firearms.

Many people have concluded that
the only way to protect themselves
against a growing threat is to be pre-
pared to use violence in self-defense.
In Houston, where a record 671
murders took place in 1991, Jan Selbst,
a travel agent who works in the
suburbs, bought a gun in self-defense.
“Knowing what they may do to you if
you don’t protect yourself,” she says,
“I've decided that I'm going to shoot
them so dead they won’t get up. [ am
determined to take charge of my daily
life.” Sue King, a Houston firearms
instructor who offers self-defense
classes for women, says that many
people no longer feel protected by the
police and the justice system. “The
criminal justice system has cratered,”
she says, “and you and I pay the price
in lack of personal security.”

Judging by recent surveys of the
public’s confidence in the criminal

ﬁ
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“As startling as crime statistics are, they do not convey the
sense of violation that most Americans feel, or the growing

justice system, that sentiment is widely
shared. A 1991 study conducted for
the National Victim Center found that
the police get relatively high grades.
Two-thirds of the respondents said
that the police deserve a rating of good
or excellent. Still, of those who have
been victimized by crime, only 15 per-
cent say that the crime was reported
and an arrest made. Fewer than a third
give the prisons high marks for their
role in the criminal justice system.
Parole boards came in dead last, with
only 22 percent saying they ensure
that appropriate sentences are applied
and enforced.

At a time when violent crime is a
worrisome feature of everyday life for
many Americans, the public has little
confidence in the system intended to
deter crime, to deal with criminals, and
to protect the public safety.

GET-TOUGH POLICIES

t is especially disturbing that violent
I crime has increased despite a con-

certed effort to deter it. Beginning in
the mid-1970s and accelerating with
the election of Ronald Reagan in 1980,
the United States embarked on a
program of more severe punishment
for individuals convicted of serious
crimes. Speaking to the convention of
the International Association of Chiefs
of Police in 1981, President Reagan
reiterated the premise of that experi-
ment, that crime is pervasive in the
United States because the justice
system is too lenient on criminals.
“The war on crime,” said Reagan, “will
only be won when an attitude of mind
and a change of heart take place in
America — when certain truths hold
again. Truths like: right and wrong
matter. Individuals are responsible for
their actions. Retribution should be
swift and sure for those who prey upon
the innocent.”

fear.”

Learning how to use guns in self-de-
fense at an Atlanta gun shop.

Throughout the 1980s, the nation
resorted to tougher measures to
combat crime. In response to the
perception that judges and prosecutors
frequently let criminals off easy while
ignoring the public’s right to protec-
tion, legislators in many states reduced
judicial discretion by mandating prison
terms for criminals convicted of some
crimes, allowing little or no opportu-
nity for parole.

The clearest evidence of America’s
get-tough campaign on crime is that
more prisoners have been put behind
bars for longer terms. As a conse-
quence, the size of the nation’s prison
population doubled during the 1980s
and is still growing rapidly. Today,
more than a million Americans are
held in prisons and jails. Add to that
some three million criminals who are
under correctional supervision such as
probation or parole, and the courts
control four million people — a popu-
lation larger than the city of Chicago.

The immediate concern is where to
find room for the swelling prison popu-
lation. Because the prison population
is growing at a rate that requires 250

new cells per day, corrections is the
fastest-growing item in many state
budgets. Law enforcement officials
estimate that $5 billion per year is
needed for construction of new facili-
ties — a sum that puts a severe strain
on state budgets. In deficit-plagued
California, prison officials project that
more than 50,000 additional prison
beds will be needed by 1995, which
will boost state spending by $1 billion
ayear.

Currently, because prison construc-
tion is not keeping up with need, pris-
ons and jails are filled to overflowing,
and wardens in many states have hung
out “no vacancy” signs. One-half of the
nation’s largest jails and prisons have
been ordered by courts either to ex-
pand their capacity or reduce the num-
ber of inmates. Bulging prison popula-
tions have led to a reassessment of
sentencing practices.

While there is a growing sense of ~
alarm about violent crime and wide-
spread discontent with the criminal
justice system, no consensus exists
about what should be done or what ap-
proach would work better. As a recent
New York Times editorial put it, “There
is extraordinary ferment in the justice
system. On one side are calls for lock-
’em-up justice. On the other are grow-
ing concerns about the devastating
cost and questionable long-term
results of a historic leap in imprison-
ment.”

A lack of consensus about what to
do is evident in many discussions
about crime and punishment. If you
doubt this, attend a city council meet-
ing on the police budget, a legislative
debate on criminal laws, or a conven-
tion of judges discussing sentencing.
Fundamental differences exist about
the purpose of incarceration and about
what principle — deterrence, retribu-
tion, rehabilitation, or prevention of




INTRODUCTION

IT’S A SERIOUS PROBLEM, BUT IS IT GETTING WORSE?

Jack Webb, who starred as Sergeant Joe
Friday in “Dragnet,” one of the most
popular crime shows on television in the
1950s and 1960s, was famous for the
words he spoke to witnesses: “Just the
facts, ma’am.” As important as it is to
determine whether the crime problem is
becoming more serious, getting the facts
straight is harder than it appears.

Q: I get the impression from
watching TV and reading the news-
papers that violent crime is much
worse today than it was a decade or
two ago. Is that accurate?

A: Violent crime s a serious prob-
lem in the United States. But the extent
of the problem is exaggerated by the
media. By focusing on violent crime,
the media offer a seriously distorted

will be crime victims.

Q: What sources of information
about violent crime are more reli-
able?

A: The two most reliable measures
of violent crime, administered by the
Department of Justice, are the Uniform
Crime Report (UCR) and the National
Crime Survey (NCS).

Drawing on crimes reported to local
law enforcement agencies across the
country, the Uniform Crime Report
provides a crime count for the nation as
awhole, as well as for specific regions.
Its chief limitation is that, since most
crimes are not reported, the UCR un-
derestimates the number of crimes
committed. It is important to note that
a rise in reported robberies, assaults,
or rapes, may reflect the fact that en-
forcement agencies are recording a
greater percentage of the crimes that
take place. It does notnecessarily mean
that actual incidents of violence in-
creased at that rate.

Since 1973, the National Crime Sur-
vey has collected detailed information

view of the likelihood that individuals -

on the frequency and nature of violent
crimes, as well as crimes against prop-
erty. It is based on interviews with a
nationally representative sample, in
which people are asked about crimes
suffered by themselves and members of
their households, whether or not the
crimes were reported to the police.

The victim survey is generally ac-
knowledged to be the most reliable
measure of the extent of violent crime.
However, the survey is limited in several
ways: respondents may either forget
about a particular crime or choose for
personal reasons not to mention it. In-
stances of domestic violence, for ex-
ample, are seriously underreported.

Q: Based on information from
these sources, can’t we conclude
that violent crime has gotten signifi-
cantly worse in recent years?

A: One fact about violent crime is
indisputable. The U.S. is much more
violent than other major industrial na-
tions. Our murder rate, for instance, is
far higher than in Canada, Western
Europe, or Japan.

While statistics on other types of vio-
lent crimes are less reliable, it is clear
that the United States has more rapes,
robberies, and assaults per capita than
other affluent nations. But this is noth-
ing new. America has long been a pecu-
liarly violent nation.

Depending on the source you con-
sult, you get a different impression of
whether violent crime has increased
significantly over the past two decades.
While the Uniform Crime Report shows
a clear increase in violent crime rates
over the past 20years, the NCS suggests
that the rate at which robbery or assault
take place today is not much different
from the rates of the mid-1970s, when
the survey was first conducted.

After examining trends fromthe NCS,
sociologist Christopher Jencks con-

cludes that “While America is more
violent today than at many times in its
past, it is no more violent than it was
during most of the 1970s, and there is
no reason for thinking that chaosis just
around the corner.”

Q: Why are so many people con-
vinced that violent crime is much
worse today than it used to be?

A: Again, the media play an impor-
tant role. When crime rates decline, as
they did inthe early 1980s, the trend at-
tracts little attention. But when crime
rates increase, as they did in the late
1980s, it is headline news and consid-
ered a harbinger of things to come.

Also, most reports refer to the num-
ber of crimes committed, rather than
the rate at which they are committed.
Since the U.S. population is growing,
we can expect more incidents of crimi-
nal violence.

Q: You’ve been talking about
crime rates for the nation as a
whole. Aren’t some people more
likely to be victims of crime than
others? :

A: Definitely. Your chance of being
a victim of violent crime depends on
several factors, such as where yot live.
Compared to residents of large cities,
individuals who live in the suburbs and
in small towns are less likely to be
crime victims. According to the 1990
NCS, the rate of violent crimes per
1,000 people in central citieswas 41. In
suburban areas the rate was 25, while
in rural areas the rate was 23.

With regard to differences between
the sexes, men are more likely to be
victims of assault, robbery, and mur-
der than women. As for race, non-
whites are far more likely to be victims
of violent crime than whites. In 1989,
while the homicide rate among whites
was 4.9 per 100,000, the corresponding
rate among nonwhites was 28.

%l
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“Violent crime has increased despite a concerted effort to
deal with it. Fundamental questions are being raised about
whether we are on the right track in combating crime.”

crimes by locking up criminals most
likely to be high-rate offenders —
should guide the sentencing decision.
Some people advocate stiffer sen-
tences, the denial of parole, or other
measures intended to segregate
criminals from the law-abiding major-
ity. Others favor increased efforts to
reintegrate offenders into the commu-
nity by providing drug treatment or job
training.

CRIME CONTROL ACT

iffering ideas about what to do
D were clearly apparent in the de-

bate over a comprehensive anti-
crime package that was introduced
into Congress as the Crime Control
Act of 1990 and then taken up again in
the 102nd Congress. The package in-
cluded a variety of measures intended
to make the streets safer, to deter
crime, to control the sale of guns, and
to deal with repeat offenders.

In June 1991, when the Senate
began to consider the administration’s
anti-crime proposal, a vigorous debate
on crime began on Capitol Hill. Some
senators backed the administration’s
bill, which called for measures to
attack the symptoms of crime by tak-
ing a harsher approach to law enforce-
ment and sentencing. In one of its
provisions, the President’s bill would
permit the courts to consider evidence
that is illegally obtained as long as law
enforcement officials obtain it in good
faith. The bill would impose an auto-
matic prison sentence for ex-criminals
caught with a gun in their possession.
Moreover, it would authorize the death
penalty for an additional 38 federal
felonies, and speed the execution of
condemned prisoners.

“The public is impatient with socio-
logical explanations of crime when the
likelihood that they are going to get
knocked on the head is rising every
year,” says Will Marshall, president of
the Progressive Policy Institute. “The

... And what do you see as the major issue -

in the upcoming election ?...”°

public wants to see people who act in
immoral ways pay the price.”

But some members of Congress are
convinced that we have relied too
much on harsh punishment. The anti-
crime package introduced by House
Democratic leaders in July 1991 was
an attempt to redefine the debate on
law and order by focusing more atten-
tion on prevention. Among other
measures, the bill calls for expanded
drug treatment for prisoners. It would
also provide more money for police
officers to walk their beats, thus
staying in closer touch with their
communities than officers who ride in
patrol cars. “We've spent a decade
punishing people for crimes,” says
Representative Charles E. Schumer of
Brooklyn, “and we’ve totally ignored
preventing crimes from occurring.”

NEW CONSENSUS ON CRIME
A s the 1992 election season started,
there was a widely shared sense
that fundamental decisions need
to be made and a new consensus
achieved about criminal justice and
what can be done to stem the tide of
violent crime. “It is painfully apparent,”
writes Elliott Currie, a critic of get-
tough policies, “that the decade-long
conservative experiment in crime
control failed to live up to its promises.
The disparity between effort and result
tells us that something is clearly
wrong with the way we have ap-
proached the problem of violent crime
in America, and few are happy with the
results. But there is no consensus
about how we might do better.

“There is a pervasive sense,” Currie
concludes, “that older ways of thinking
about crime have lost their usefulness
and credibility. But no convincing
alternatives have been put forward to
take their place. Our policies toward
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crime and punishment have simply
lost a sense of purpose.”

We are faced with fundamental
questions about the causes of violent
crime, about sentencing alternatives,
and about the rules that govern what
police are permitted to do in obtaining
evidence and apprehending criminals.
Fundamental questions have also been
raised about the purpose and justifica-
tion of criminal sanctions. Should
judges aim first to mete out equal jus-
tice, imposing similar sentences for
similar crimes? Or should they give
priority to preventing further crime by
warehousing individuals thought to be
dangerous, tailoring sentences to the
offender rather than to the offense?
Should the rehabilitation of criminals
bea major concern? Or is it more
realistic and more consistent with our
principles of criminal justice to hold up
deterrence as the chief goal of sentenc-
ing — that is, making the judgment so
harsh that it sets a stern example for
other would-be criminals?

Overflowing prisons raise basic
issues about the usefulness and the
necessity of long prison sentences for
many crimes. The question is whether
sentencing alternatives would protect
the community and help to integrate
convicted individuals into community
life, while bringing down the cost of
the criminal justice system.

In discussions about crime and
criminal justice, the objective is to see
whether we can reach agreement on a
coherent and workable anti-crime
strategy that reflects the importance
most Americans attach to civil liberties
as well as the importance of stopping
violent crime. In the course of this
discussion, we will consider evidence
about what has worked and what has
not worked. Do stiffer prison sen-
tences deter crime? Do job programs
and drug treatment help to keep first
offenders from becoming repeat

offenders? Can those who commit
violent crimes be rehabilitated?

With regard to each of these ques-
tions, criminologists and law enforce-
ment experts have something to tell
us. Fundamentally, however, this is
not a debate that will be resolved by
expert testimony. The fundamental
question is what should be done over
the next few years about violent crime.
That decision must be informed by a
sense of what is right — which is a
matter of judgment that requires
collective deliberation.

If we are to move beyond a bitter
and visceral response that expresses
our frustration with violence more
than our considered judgment about
how to reduce such acts, we will have
to engage in coherent discussion
about crime, its causes and remedies.
THREE COURSES OF ACTION

o brief discussion can address
N more than a part of the crime

problem. This issue book is not a
comprehensive treatment on crime in
its various manifestations. Setting
aside other types of crime such as
white-collar and organized crime,
which are different phenomena and
may not respond to the same reme-
dies, our focus here is on violent
crime.

At the heart of the debate are three
different perspectives about why
people commit violent crime, whether
deterrence works and rehabilitation is
realistic, what parts of the criminal
justice system need to be improved,
and how criminals should be sen-
tenced.

From the perspective of our first
choice, the underlying problem is that
American society is too lenient with
those who break the laws, thereby
encouraging lawlessness. Accordingly,
the most promising solution is to get
tougher with all criminals, to step up
enforcement efforts, appoint tougher
justices, impose longer jail and prison

sentences, and build more prisons.

Advocates of a second choice place
their emphasis on dealing with the
causes of crime rather than treating
the symptoms. From this perspective,
unless we recognize the corrosive
social and economic forces that lead to
criminality and take serious measures
to address the causes of crime, we are
unlikely to lower the rate of violent
crime. While agreeing that dangerous
criminals must be locked up, advo-
cates of this view emphasize that
alternatives to incarceration must be
expanded to deal with the causes of
criminal behavior, such as drug addic-
tion and a lack of skills needed for
gainful employment.

From the perspective of our third
choice, efforts to deal with violent
crime must begin by identifying the
relatively small group of high-rate
offenders, and acknowledging that
they are unlikely to be rehabilitated or
deterred by the threat of harsh prison
sentences. The only realistic way to
deal with high-rate criminals is to
recognize that they are incorrigible.
Considering the threat they pose to
society, they must be locked up
indefinitely.

Each of these perspectives begins
with a distinctive explanation of why
people commit crimes. No prescription
for the nation’s criminal justice system
is likely to be effective if it is based on
an inaccurate diagnosis. If the diagno-
sis is wrong, we end up at best treating
symptoms, not causes. So this is
where the discussion begins, with an
exchange of views about why people
commit crimes.

But it is important that public
debate about violent crime not end
there. This is chiefly a discussion
about what should be done to combat
violent crime. If we are to build a
society that is less dangerous, less
fearful, less torn by violence, what
should be done? That is the topic of
these Forums.®
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“Serious crime is com-
mitted more frequently
today because many
people believe they can
get away with it, or get
off easy. The most
promising solution is to
get tougher with all
criminals, to make it
clear that violent acts
will not be tolerated.”

CHOICE #1

DETERRENT STRATEGY:
GETTING TOUGHER ON CRIMINALS

hen the Justice Depart-
ment announced that
violent crime increased
in 1990 by 10 percent
over the previous year,
Dan Eramian, a spokes-
man for the Attorney
General, said the
figures were “further evidence of the
need to pass a crime bill that is tough
on criminals.”

That was the theme of comments
by administration spokesmen in
defense of a new anti-crime bill sent by
the White House to Congress in May
1991. Speaking in Washington to an
audience of uniformed police and the
families of slain officers, President
Bush said the measures contained in
the proposal would help to stop crime.
As the president put it, the proposal
aims to “take back the streets by
taking criminals off the streets.”

Ticking off the bill’s main provi-
sions, the president proposed to ex-
pand federal prisons to provide space
for an additional 24,000 inmates at a
cost of $1 billion. If passed into law, he
said, the bill would permit hiring 1,600
new federal prosecutors to speed up
the judicial process. Moreover, the bill

would impose stricter penalties for
many crimes. It would expand the
number of federal crimes punishable
by the death penalty and impose man-
datory sentences on repeat felons who
use guns.

In another provision, the bill pro-
posed to lift certain restrictions on the
kinds of evidence that can be consid-
ered in criminal trials, in order to pros-
ecute more criminals. “For too long,”
the president said, “the scales of jus-
tice have been tipped in favor of crim-
inals instead of law-abiding Ameri-
cans.”

The underlying theme of the ad-
ministration’s proposal was that by
upping the ante on crime, significant
progress could be made in deterring
would-be criminals. In the words of
White House aide Roger Porter, who
helped to write the bill, “The people
who are committing these crimes are
not dumb. They know what the
chances are of getting caught and
getting sent to prison. As we increase
those odds, we can change their
behavior.”
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CHOICE 1

This approach to crime is based on
a diagnosis of the problem that to
many people is both obvious and com-
pelling. Serious crime is committed
more frequently today because many
people figure they can get away with it.
Crime has become worse, from this
perspective, because American culture
has become more permissive and the
criminal justice system more lenient.
Because the courts and the prison
system are overburdened, many crim-
inals who deserve stiff sentences get
off easy.

This sentiment is widely shared.
Surveys conducted over the past few
years by the National Opinion Re-
search Center have found that eight in
ten Americans are convinced that the
courts do not deal harshly enough
with criminals. As a result, justice
suffers.

At a time when violent offenders are
often able to get away with serious
crimes, advocates of this view are con-
vinced that our first priority must be to
bolster the system so that criminals
are apprehended and given punish-
ment that is swift, certain, and appro-
priately severe. Unpleasant sanctions
teach a useful lesson. They underline
the importance of law-abiding behav-
ior, and they deter other would-be
criminals. Especially for serious
offenders, prison terms — in many
cases, long prison terms — are neces-
sary, to teach a lesson both to con-
victed criminals and would-be crimi-
nals. In brief, this perspective on crime
and criminal justice rests on the twin
pillars of deterrence and retribution.

CALCULATING CRIMINALS
riminals, from this perspective,
C are much the same as other
people. Like the rest of us, their
behavior is governed by the expecta-
tion of risks and rewards. In this
sense, choosing to commit crime is
like choosing a line of work. A substan-
tial number of people examine the

A VIOLENT CRIMINAL'S
CHANCES OF BEING SENT
TO PRISON IN 1990
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*Figures are four major categories of violent crime:
murder, rape, robbery and aggravated assault.
Sources: U.S. Department of Justice, Bureau of
Justice Statistics and Federal Bureau of Investigation

world around them and conclude that
crime is a better bet than a “straight”
career. To recall Roger Porter’s words,
people who commit crime “know what
the chances are of getting caught and
getting sent to prison,” and adjust their
behavior accordingly.

Most law-abiding citizens — whose
view of the justice system is colored by

television portrayals of intrepid detec-
tives who generally discover who
committed the crime, and courtroom
dramas in which juries reach a verdict
and justice is done — overestimate
both the chances of getting caught and
the severity of sentences. But most
criminals have more accurate sources
of information about the likelihood of
apprehension.

As political scientist James Q.
Wilson points out, most criminals
depend on the accounts of others who
have recently had “a run-in with the
police and the courts and who, there-
fore, can supply to their colleagues a
crudely accurate rule of thumb. The
‘heat is on’ or ‘the heat is off.” Judge
Bruce MacDonald is either ‘Maximum
Mac’ or “Turn ’em Loose Bruce.””

Though advocates of this view
acknowledge that some crime is impul-
sive, they believe that most criminal
acts involve an element of calculation,
as perpetrators weigh benefits against
anticipated costs. This applies even to
kids involved in crime. Several years
ago, anthropologist Sally Engle Merry
talked to youthful offenders in an
urban neighborhood and observed
them over a period of months. She
found that even inexperienced offend-
ers operate according to rules of
thumb about risks they are likely to
encounter. Like most criminals, the
youngsters she studied wanted
something — money, power, attention,
respect — and regarded criminal
activity as a direct way of getting it. In
choosing their targets, they calculated
the odds. They spoke knowledgeably
about the likelihood of getting caught
in one part of the district rather than
another. They talked about which
kinds of citizens are most likely to
report a crime to the police, and which
offenses are most likely to lead to ar-
rest and prosecution. They also talked
about what kinds of stories would be
believed by judges and juries, in case
they are apprehended. While some of
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their crimes seemed to result from
spur-of-the-moment decisions, these
youngsters were not indifferent to the
consequences.

To advocates of this first perspec-
tive on criminal justice, since criminals
are calculators, everything possible
should be done to ensure that they are
apprehended, that justice is swift, and
punishment certain. In the words of
Dick Thornburgh, speaking to a group
of law enforcement officials in March
1991, “Accountability under the rule of
law is our only real assurance of public
safety.”

GETTING AWAY WITH IT

n this light, the fact that 91 percent

of all violent crimes do not result in

arrest is a fatal flaw in the system
and an inducement to criminal activity.
The most important thing to notice
about the criminal justice system, from
this perspective, is how seriously
flawed it is at every stage from appre-
hension to sentencing.

At the first step, people often do get
away with serious crimes. A Rand Cor-
poration study shows that the chance
of being arrested for any given rob-
bery is only about one in ten. Even
those who engage in armed robbery, a
more serious felony, manage to escape

| apprehension seven out of eight times.

There are various reasons why the
chances of being caught for a particu-
lar crime are so low, among them the
fact that more than two-thirds of all
major crimes are never reported to the
police.

Even when suspects are arrested,
they often go free. In roughly half of all
arrests, charges are dismissed. In
some cases, problems result from a
failure to find sufficient evidence link-
ing the defendant to the offense. In
other cases, problems arise when
witnesses fail to appear or when they
give inconsistent testimony. When a

“Accountability under the rule of law is our only real

assurance of public safety.”

— Dick Thornburgh

Thisisa
Trderer

rapist.

prior relationship exists between the
victim and the defendant, it is not un-
common for witnesses to decide not to
testify.

Finally, as proponents of this view
point out, cases are often dismissed
because of due process problems.
Both police and prosecutors drop
cases based on improperly seized evi-
dence. Many advocates of this view are
convinced that legal technicalities
often take precedence over justice. In
the words of Attorney General William
Barr, speaking in defense of the ad-
ministration’s proposal to permit evi-
dence in criminal trials seized without
search warrants but in good faith, “The
system is riddled with loopholes and
technicalities that render punishment
neither swift nor certain.”

In theory, the criminal trial is at
the heart of the law enforcement sys-
tem. In fact, only a small minority of
the individuals who are arrested and
charged with serious crimes are sub-

jected to trial by jury. This, too, is a
concern to those who feel that the jus-
tice system offers no sufficient deter-
rent to criminals.

What actually happens in many
cases is that judges and prosecutors
rely on plea bargaining. Under this ar-
rangement, the defendant pleads
guilty to a lesser charge than is war-
ranted by the facts. Plea bargaining is
justified on two grounds. It saves the
time and money involved in arranging
a trial. Since it results in shorter
sentences than those prescribed for
the crime committed, plea bargaining
helps to ease pressure on overcrowded
prisons.

Resorting to plea bargaining may be
expedient in the short-run, as advo-
cates of more effective deterrents ac-
knowledge. But they insist that it is
unjust for pleas to be “copped” to rela-
tively trivial offenses, especially when
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Just before he was confirmed as Attor-
ney General in 1991, William P. Barr
expressed his frustration with proce-
dural restraints in the justice system in
an editorial that appeared

inthe New York Times. “The

system,” said Barr, “is rid-

dled with loopholes and
technicalities that render
punishment neither swift

nor certain.” Barr’s com-

ment — and the efforts of

some members of Congress

to restrict criminal appeals

and to give police more

freedom as they seek evidence of crimi-
nal wrongdoing — represent the latest
volleys in along dispute over procedural
rules that apply to the criminal justice
system.

The debate over these rules illus-
trates the difficulty of achieving a bal-
ance between two objectives: protecting
individual rights and protecting society
by enforcing the laws.

At issue is the interpretation of the
Constitution — particularly the Fourth
and Fifth Amendments. By guarantee-
ing due process of law, these Amend-
ments protect individual rights against
arbitrary state power.

In recent years, the debate over pro-
cedural rules has focused on three is-
sues: what police are permitted to do in
extracting confessions from suspects;
what police are permitted to do in carry-
ing out searches; and what rights crimi-
nals have to appeal their convictions.

SELF-INCRIMINATION

The Fifth Amendment applies at the
time of arrest. It protects suspects from
being forced to say something that might
be self-incriminating. In 1966, in the case
of Miranda v. Arizona, the Supreme
Court ruled that, prior to questioning,
police mustinform suspects of their right
to remain silent and to have an attorney.

In many cases, police may suspect
that a particular individual committed a
crime, but no one witnessed the crime
and no compelling circumstantial evi-

dence is available. In such
cases, if the suspect chooses
not to confess, police are not
permitted to extract a con-
fession. As critics of the Mi-
randa ruling see it, this re-
striction on police interroga-
tion of suspects deprives en-
forcement officials of the

suenn Suspect’s help in solving the
crime.

Civil libertarians regard the Miranda
warning as a modest safeguard against
police coercion. Dueprocess beginswith
the insistence that individuals are inno-
cent until proven guilty. Safeguards of
this sort are a way of protecting innocent
people against police coercion that may
lead to false but self-incriminating state-
ments.

LIMITS ON POLICE SEARCHES
The Fourth Amendment spells out
Americans’ right to be “secure in their
persons, houses, papers, and effects,
against unreasonable searches and sei-
zures.” As a general rule, in the United
States, police are not allowed to enter
and search a home without a warrant
signed by ajudicial officer and issued on
“probable cause” that evidence of crimi-
nal wrongdoing can be found there. Evi-
dence gained through unauthorized
searches cannot be used in court.

To many people, the exclusionary rule
symbolizes what has gone wrong with a
criminal justice system that seems to
care more about individual rights and
legal niceties than about bringing crimi-
nals to justice. To give the police more
latitude, the Bush administration favors
changing the laws to permit evidence
obtained in warrantless searches con-
ducted in “good faith” to be introduced

DELICATE BALANCE: INDIVIDUAL RIGHTS VS. SOCIETY’S RIGHT TO PROTECTION

in criminal trials.

Others oppose such measures on the
groundsthatthey invite abuses of police
powers. Ascivil libertarians see it, weak-
ening the exclusionary rule would en-
courage abuses of justice while doing
little to get dangerous criminals off the
street. In support of this claim, the fed-
eral government’s General Accounting
Office notes in a recent report that the
exclusionaryruleisthereason for throw-
ing outevidence inlessthan 2 percent of
all cases.

THE RIGHT TO APPEAL

Article III of the Constitution ensures
that no innocent person will be wrong-
fully detained. Itguarantees anyone con-
victed of a crime the right to appeal.
Some people feel, however, that habeas
corpus is frequently abused. Because
defendants are permitted to pursue an
almost endless series of appeals to their
cases, the judgment of the criminal jus-
tice system is repeatedly called into
question.

For deterrence to be effective as a
crime-fighting strategy, say those who
would limit habeas corpus, punishment
must be swift and certain.

Accordingly, many people favor re-
stricting prisoners’ right to appeal con-
victions. One version of the anti-crime
bill under consideration in the House
would bar successive habeas corpus
petitions unless new facts emerge that
could not have been included in a prior
petition.

Civil libertarians hold a decidedly dif-
ferent view of the right to challenge a
conviction. The absence of finality in
sentencing, as they see it, is not a flaw
but a virtue of the American judicial
system since it recognizes human falli-
bility. In the words of Samuel Walker,
“Protection of individual rights requires
recognition of the possibility of error in
the criminal justice process.”
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it is almost certain that people who do
so are guilty of more serious crimes.
For the accused, writes legal scholar
Richard E. Morgan, “the plea-bargain-
ing process becomes a sordid crap-
shoot (albeit with the dice loaded in
his favor) rather than a solemn ac-
counting before the community of his
guilt or innocence.” If we wanted to
tell would-be criminals that the court
system is prepared to wink at wrong-
doers and bargain over their punish-
ment, we could hardly do better than
the plea-bargaining process.

At the stage of sentencing, no firm
connection exists between the serious-
ness of the crime and the severity of
the sentence. In fact, only about 25 per-
cent of those convicted of violent of-
fenses are sent to prison. The rest are
released on probation. Often, it is the
number of cells available, not the seri-
ousness of the crime, that determines
which defendants will serve what
amounts of time.

Even when longer prison terms are
specified, they are rarely served. A
1988 report from the Justice Depart-
ment found that the average murderer
spends just six and one-half years
behind bars. As prisons become in-
creasingly overcrowded, the average

“Eight in ten Americans are convinced that the courts do
not deal harshly enough with criminals. As a result, justice

suffers.”

prison term per
robbery has de-
clined — from 57
months in 1986 to
38 months in 1988.
“We are incarcerat-
ing more people,”
observescriminolo-
gist Lyle Shannon,
“but most get out
before very long.”

Reports of juve-
niles engaged in
criminal activity
suggest that they
are vividly aware
that the penalty for
illegal activities —
even for violent
crime — is often
light. In Austin,

PUNISHING CRIMINALS

Most Americans feel that the
courts are too lenient.

B n general, do you think the courts deal
too harshly or not harshly enough with
criminals?

harshly

enough
Source: National Opinion Research Center,
General Social Surveys, Feb - April, 1991

lower than it used to
be. Consequently,
criminals conclude
that crime pays.
Reynolds’ study, con-
ducted at the Dallas-
based National
Center for Policy
Analysis, shows that
despite the surge in
imprisonment in
recentyears, the prob-
ability of doing time
for criminal activity
today is less than half
what it was during
the 1950s.

Overall, as advo-
cates of stiffer de-
terrents see it, the
American criminal

Texas, older gang
members call the

justice system is
deeply flawed. Its

younger members “minutemen” be-
cause they’re likely to be in jail only
briefly, then released.

Morgan O. Reynolds, an economist
at Texas A&M University, who re-
cently completed a study of serious
crime and punishment over the past
four decades, says the main reason for
the nation’s high crime rate is that the
likelihood of serious punishment is
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message to would-be criminals is that
even if you are caught for a serious
crime, you can probably get away
rather easily. “Many people,” writes
James Q. Wilson, who are “watchful,
dissembling, and calculating of their
chances, ponder our reaction to
wickedness as a clue to what they
might profitably do. Our actions speak
louder than our words. When we
profess to believe in deterrence and to
value justice, but refuse to spend the
energy and money required to pro-
duce either, we are sending a clear
signal that we think safe streets can be
had on the cheap. We thereby trifle
with the wicked, make sport of the
innocent, and encourage the calcula-
tors. Justice suffers, and so do we all.”

WHAT SHOULD BE DONE
o proponents of this view of the
T crime problem, it is clear what
should be done. A higher percent-
age of criminals must be apprehended
and given punishments that reflect the
seriousness of the crimes they com-
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mit. Immediate steps must be taken to
increase the certainty that those who
commit serious crimes are appre-
hended, found guilty, and punished se-
verely enough to deter other would-be
criminals.

It is not in anyone’s interest to let
criminals off easy, even on their first
offense. But as things stand, because
of overcrowding, many offenders —
particularly juvenile offenders — are
arrested and convicted several times
before they serve a prison sentence. It
is essential, from this perspective, that
first offenders be impressed with the
seriousness of what they have done.
Accordingly, says federal Judge Frank
Easterbrook, criminals should be pun-
ished the first time they’re caught, not
let off'with a warning and a reprimand.
In his words: “If you raise the price of
rutabagas, people will buy fewer
rutabagas.”

As a second step, criminal court
procedures should be changed to
close legal loopholes such as plea
bargaining, the insanity defense, and
the exclusionary rule. If such loop-
holes were closed, punishment would
be more certain — and as a result
more people would be deterred from
crime.

Most of all, say advocates of this
perspective, sentencing should be
stricter and mandatory sentences
should be imposed for many serious
crimes. For years, judges were given
considerable discretion in sentencing,
and sentences tended to be neither fair
nor consistent. Under indeterminate
sentencing, a defendant might receive
a 1 to 25-year sentence, with the un-
derstanding that a parole board could
decide when the defendant is suffi-
ciently rehabilitated to be released.

Advocates of stringent deterrents to
crime oppose indeterminate sentenc-
ing and reject the principle of rehabili-
tation on which such sentences are
based. Since the main principles guid-

L

ing sentencing should be deterrence
and retribution rather than rehabilita-
tion, the public is better served by
mandatory sentences — fixed sen-
tences for specific crimes, imposed
automatically.

Since the 1970s, sentencing laws
have been changed in many states,
and mandatory sentences are now far
more common. In New York State,
sentencing procedures put into effect
in the 1970s require prison terms for
individuals convicted of violent felo-
nies and for those convicted of a
second felony.

The premise of mandatory guide-
lines is that sentencing should not vary
from one judge to another. Justice is
carried out when all criminals who
commit similar crimes receive similar
sentences. In its pending crime bill,
Congress is considering a proposal to
extend mandatory minimums for vari-
ous crimes.

In 1984, the Federation of New
York Judges declared that American
society is threatened by “robbers,
rapists, and felons of every kind” and
recommended an ambitious program
of prison construction, because “swift
and severe punishment is the only
defense against predators.” Since then,

the capacity of America’s prison
system has expanded.” As advocates of
this choice see it, it is necessary to
expand penal institutions still further,
for the same reason.

Over the past decade, the United
States has made a large investment in
prisons. An estimated $30 billion has
been spent in construction, to double
the system’s capacity. This has led to
what proponents of this position
regard as a notable payoff: Americans
are safer because more violent crimi-
nals are locked up. *

Eugene Methvin, a reporter who
has covered the criminal justice
system for 40 years, points out that the
experience of two states — California
and Texas — teaches an important
lesson. In California, almost $4 billion
has been spent since 1982 to expand
the prison system. Throughout the
1980s, the state’s inmate population
quadrupled. By 1990, says Methvin,
“murder, rape, and burglary rates fell
by a whopping 24 to 37 percent from
their peaks in 1980 to 1982 — which
translates as an annual reduction of
nearly a thousand murders, 16,000
robberies, and a quarter of a million
burglaries.”

—:

|

|
»

16



