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THE LEGAL REASONING OF THE COURT OF
JUSTICE OF THE EU

The Court of Justice of the European Union has often been characterised both as
a motor of integration and a judicial law-maker. To what extent is this a fair
description of the Court’s jurisprudence over more than half a century?

The book is divided into two parts. Part one develops a new heuristic theory of
legal reasoning which argues that legal uncertainty is a pervasive and inescapable
feature of primary legal material and judicial reasoning alike, which has its origin in
a combination of linguistic vagueness, value pluralism and rule instability associ-
ated with precedent. Part two examines the jurisprudence of the Court of Justice of
the EU against this theoretical framework. The author demonstrates that the ECJ’s
interpretative reasoning is best understood in terms of a tripartite approach whereby
the Court justifies its decisions in terms of the cumulative weight of purposive, sys-
temic and literal arguments. That approach is more in line with orthodox legal rea-
soning in other legal systems than is commonly acknowledged and differs from the
approach of other higher, especially constitutional courts, more in degree than in
kind. It nevertheless leaves the Court considerable discretion in determining the
relative weight and ranking of the various interpretative criteria from one case to
another. The Court’s exercise of its discretion is best understood in terms of the
constraints imposed by the accepted justificatory discourse and certain extra-legal
steadying factors of legal reasoning, which include a range of political factors such as
sensitivity to Member States’ interests, political fashion and deference to the ‘EU
legislator’. In conclusion, the Court of Justice of the EU has used the flexibility
inherent in its interpretative approach and the choice it usually enjoys in determin-
ing the relative weight and order of the interpretative criteria at its disposal, to
resolve legal uncertainty in the EU primary legal materials in a broadly communau-
taire fashion subject, however, to i) regard to the political, constitutional and bud-
getary sensitivities of Member States, ii) depending on the constraints and extent of
interpretative manoeuvre afforded by the degree of linguistic vagueness of the pro-
visions in question, the relative status of and degree of potential conflict between the
applicable norms, and the range and clarity of the interpretative topoi available to
resolve first-order legal uncertainty, and, finally, iii) bearing in mind the largely
unpredictable personal element in all adjudication. Only in exceptional cases which
the Court perceives to go to the heart of the integration process and threaten its
acquis communautaire, is the Court of Justice likely not to feel constrained by either
the wording of the norms in issue or by the ordinary conventions of interpretative
argumentation, and to adopt a strongly communautaire position, if need be in disre-
gard of what the written law says but subject to the proviso that the Court is assured
of the express or tacit approval or acquiescence of national governments and courts.
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Recht ist die Fortsetzung der Politik mit anderen Mitteln. Es unterliegt dabei nicht
Gesetzen, sondern Gesetzmifligkeiten — politischen wie psychologischen, rhetori-
schen wie methodischen.

Legal reasoning is ordinary reasoning in extraordinary language.

In Ausnahmesituation setzen sich Richter iiber Wortlaut und jede Konvention im
Gebrauch der Auslegungsmethoden hinweg. Dann weicht die stets imperfekte
Objektivitit des Rechts ganz der Subjektivitit des richterlichen Willens und wird
bestimmt von der normativ prigenden Kraft des Politischen. Verfassungsrecht
wird zur Rechtfertigung von Politik mit normativen Mitteln. Damit ist der
Rechtsstaat immer auch eine Schonwetterveranstaltung.
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Introduction

HE TERM LEGAL reasoning can be used in a number of ways. The most

common use of the term refers to the justificatory reasoning involved in

the judicial process. Legal reasoning in this sense is concerned with the
question of how judges ought to or how they in fact do decide cases. It may thus be
defined as the process of practical reasoning involved in applying written laws'
and other sources of law, especially precedents, general principles of law and, in
certain legal systems, academic opinion, to specific cases.” The term legal reason-
ing in this sense may therefore be regarded as a synonym for judicial reasoning,
and it may be said equally to apply more generally to the reasoning of practising
lawyers aimed at understanding and predicting judicial decisions when advising
clients, or by academic lawyers seeking to describe, explain and possibly justify
such decisions. In the latter sense as employed by lawyers and academics, legal
reasoning remains concerned with the judicial process and may best be described
as an explanation and anticipation of judicial behaviour. It remains reasoning
about judicial reasoning.

The term legal reasoning as described so far, however, contains one central
ambiguity: it may be understood either normatively or descriptively. In the nor-
mative sense legal reasoning may best be understood as a theory of adjudication
which aims to prescribe how judges ought to decide cases. Normative legal rea-
soning generally presupposes a specific legal method, formula, decision-making
procedure or theory of some kind which judges must follow to arrive at correct
decisions. On the normative view of legal reasoning there will thus often, indeed
commonly, be a gap between legal reasoning and judicial behaviour. For judges
may not reason as they should according to the normative theory. This study is
not concerned with legal reasoning in the normative sense.’

Descriptive legal reasoning, which may also be referred to as explanatory legal
reasoning, does not aim to prescribe judicial behaviour; instead, it seeks to explain
how judges do in fact decide cases. Nor does descriptive legal reasoning necessarily

' Such as statutes, constitutional provisions, international treaties or conventions or delegated legis-
lation.

? Legal reasoning is here referred to as practical because it is reasoning about how legal actors like
judges ought to act or do in fact act.

3 Or, to be absolutely precise, it is not concerned with normative legal reasoning except in so far as
prescriptive ideas about how judges ought to reason and decide, in fact influences actual judicial behav-
iour.
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presuppose the existence of a specific method or formula for interpreting the law
and applying it to specific sets of facts. Depending on whether it presupposes such a
legal method, descriptive legal reasoning may be divided into scientific and heuristic
accounts of legal reasoning.

Scientific accounts of legal reasoning ultimately assume there is or can be a spe-
cifically legal method of reasoning which allows judges to resolve legal uncertainty
through interpretation. This legal method is made up of certain rules of analogy,
logic and interpretation. Scientific legal reasoning therefore focuses on the discov-
ery of the rules of that method, the proper relationship between them, and how
they are to be applied to problems of legal interpretation. It follows that successful
or good legal or judicial reasoning, on the scientific view, is defined essentially in
terms of the extent to which it conforms to the ‘right’ legal method and the rules
for its proper application. Finally, scientific legal reasoning assumes that judicial
practice broadly or commonly reflects ‘right’ legal reasoning. If it did not, the
underlying theory of adjudication should be more appropriately categorised as a
normative rather than descriptive theory of legal reasoning.

By contrast, heuristic legal reasoning denies that a specific legal method exists,
or may be discovered or developed. The denial of even the possibility of a specific-
ally legal method of interpreting must not, however, be taken as equivalent to the
suggestion that judicial decisions are necessarily unreasoned, random, inexplica-
ble and/or wholly unpredictable. Rather, heuristic legal reasoning asserts that
instead of an identifiable legal method of reasoning, judicial decisions reveal dis-
cernible heuristics or patterns consisting of recurring legal and extra-legal explan-
atory factors and constraints of judicial decision-making. These patterns, which
partly underlie the official justificatory legal discourse, differ from the ideal type
of a legal method of interpretation in that they do not refer to an ordered set of
strict rules but to broad determinants and underlying motives of judicial deci-
sion-making which, though of no precise, determinable weight, are of recurring
importance and which the American legal realist Karl Llewellyn famously called
steadying factors.*

These steadying factors, which may be legal and extra-legal, range from the
accepted terms of orthodox legal justificatory discourse, which include reasoning
by analogy, argumentation by deduction and the various theories of statutory
interpretation as one variable amongst several, to precedents, rule-avoiding
norms, the constraints of ordinary language, to the institutional interests and
ethos of the relevant courts and other political, socio-economic and institutional
constraints on judicial decision-making no less than the congeries of psychologi-
cal, sociological and ethical motives that account for the more unpredictable per-
sonal element in all judicial decisions. The realist school of legal reasoning
expressly acknowledges the relevance of both legal and extra-legal determining
factors of judicial decision-making. Another variant of the heuristic model of
legal reasoning is the topical jurisprudence school which is associated with the

* K Llewellyn, The Common Law Tradition (Boston, Little, Brown, 1960) 19 et seq.
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German legal theorist Theodor Viehweg and which abandons the idea of a method
for the notion of legal reasoning as problem-oriented thinking by which the legal
issues, is investigation from a variety of angles from different perspectives based
on an accepted catalogue of legal topics.

Whereas scientific legal reasoning implies, at least in principle, the predictabil-
ity of judicial decisions if only the right legal method is identified and applied,
heuristic legal reasoning abandons the idea of predictability in favour of the
notion of the ‘reckonability’ of judicial outcomes. Heuristic legal reasoning main-
tains that the relative influence of the various factors explaining judicial outcomes
may vary from case to case, that not all factors will be relevant in all cases, and that
there will always remain a residual unpredictability of judicial decisions due to the
inescapable personal element of all decision-making, so that no one formula
could ever be devised to determine the precise relative weight and effect of each of
the determining variables. In the absence of such a method, an imperfectly ratio-
nal evaluation of the relevant factors and their importance based on incomplete
information, is all that is possible. It follows that the various legal and extra-legal
factors ‘steadying’ judicial behaviour, undeniable as their significance may be, can
at the same time never be more than heuristics, imperfect aids to prediction,
which only allow for reckonability. Reckonability means that outcomes may be
correctly predicted in most but not all cases. As variants of the heuristic view, the
topical and realist schools of legal reasoning are agreed in all these respects. They
differ, however, in that topical reasoning emphasises the indeterminacy of the
various legal terms of argumentation or topoi, whereas realists regard the terms of
legal justificatory discourse as one amongst a broader range of determinants of
judicial reflection. The present study seeks to integrate both perspectives in a uni-
fied heuristic theory whereby the accepted repertory of legal topoi provide the
flexible context of justification beneath which a range of steadying factors influ-
ence judicial behaviour at a motivational level. The two levels interact in that the
justificatory discourse — its flexibility as well as its limits — is itself a steadying fac-
tor influencing, and not merely ‘dressing up’, judicial reasoning.

The distinction between scientific and heuristic legal reasoning is central to this
study, which is divided into two parts. Part I develops a theoretical framework
which forms the basis for the subsequent analysis in Part II of the judicial reason-
ing of the European Court of Justice (also referred to either as ‘ECJ’ or ‘Court of
Justice’) as evidenced in its case law. That theoretical framework is based on a
synthesis of an account of the sources of linguistic, conceptual and normative
legal uncertainty with the juxtaposition between scientific legal reasoning, which
emphasises the formalistic justificatory discourse and legal method as the fount of
objectively valid answers to legal problems, and heuristic legal reasoning, which
denies the possibility of objectively final answers in the law and, instead, seeks to
explain judicial decisions as best as possible on the basis of the congeries of legal
and extra-legal ‘steadying’ factors that regularly influence judges. In addition to
the distinction between these two models of legal reasoning, the theoretical frame-
work in Part I also draws three further pervasive distinctions: first, the distinction
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between clear and hard cases which has been a familiar feature of legal theory
since Hart’s The Concept of Law but of limited practical significance; secondly, the
distinction between primary and secondary legal uncertainty; and, finally, that
between primary and secondary legal justification. Part I consists of five chapters.

Chapter one develops the two rival concepts of scientific versus heuristic legal
reasoning. Scientific legal reasoning broadly treats and presents law as legal sci-
ence. It is formalistic and systematic, and it maintains that legal reasoning essen-
tially consists in the discovery amidst the vast body of judicial decisions of the
‘right’ legal method. That method, if applied correctly, will then point judges and
lawyers alike to the right legal outcome and allow the latter by ‘right’ reasoning to
predict the decisions of the former. Heuristic legal reasoning, by contrast, is realis-
tic or pragmatic and topical or problem-oriented rather than formalistic and
based on the belief in a distinct ‘legal method’. It treats formalist legal method-
ology and doctrine not as the sole determinant but as a constraint on or one of
the determinants of judicial reasoning. Accepted justificatory legal discourse and
argumentation, on the heuristic view, cannot yield a single ‘right’ answer to
every legal problem, but it is one the ‘steadying’ factors which imperfectly explain
judicial behaviour.

Chapter one also briefly addresses the subject of the familiar distinction
between clear and hard cases. The existence of rule-avoiding norms® means that
there are no absolutely clear cases. To varying degrees, the law in hard cases is
unclear as a result of the two prime sources of legal uncertainty: linguistic vague-
ness and normative pluralism. Legal reasoning refers to the thought processes by
which judges arrive, and justify arriving, at resolving problems of interpretation
posed by vagueness, norm pluralism and other sources of legal uncertainty.

Chapter two focuses on linguistic uncertainty or vagueness in legal language
which emanates from a variety of sources, including:

i. the open-ended nature of many concepts;

ii. ambiguity and other forms of context-dependence;

iii. imprecision;

iv. incompleteness;

v. essentially contestable or interpretative concepts; and

vi. ‘dummy’ standards such as ‘substantial’, ‘reasonable’ or ‘proportionate’ etc,
and other instances of pragmatic vagueness.

The various sources of vagueness are not mutually exclusive. They describe
sources of vagueness as much as different ways of looking at the nature of vague-
ness. The various categories often overlap. Instances of conceptual vagueness
typically exemplify features of two or more of them. ‘Dummy’ standards or prag-
matic vagueness, for example, may coincide with one form of ambiguity or

* These norms allow judges to avoid the rigidity of rules even in seemingly clear cases where both
the applicability of a norm and its meaning are assumed to be settled facts. An example for the uncer-
tainty created by rule-avoiding norms is provided by the famous US case of Riggs v Palmer although
less well-known cases can be found in other legal systems.
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another, or they may be viewed as a sub-category of either the open-ended nature
of concepts or as standards essentially characterised by imprecision. Similarly, the
ideas of open-ended concepts and essent1a1 contestability partly overlap and thus
often coincide in practice.

Chapter three addresses the problem of norm uncertainty in the law which has
its origin in value pluralism as a general theory of the impossibility of rational
choice between incommensurable conflicting values. In the law, value pluralism
exists wherever there is no clear hierarchy between potentially conflicting norms
or values applicable in a particular case.

Chapter four deals with the doctrine of precedent which, as a matter of practice,
exists in all legal systems. Precedent uncertainty has three dimensions: vagueness
and value pluralism (to which judge-made rules are subject in broadly the same
manner as written provisions) and rule instability (which is specific to judge-
made rules) which results from the imprecision of the notions of the relevant
similarity or the material facts of cases.

Chapter four also briefly examines the one major source of legal uncertainty in
national legal systems, that is, the uncertainty which results from the law ‘being
silent’ on a question which nevertheless requires a legal solution. This problem,
which is referred to as that of ‘gaps in the law’, exists in all legal orders. It has been
of pivotal importance in the early decades of the development of EU law.

Legal uncertainty, it is concluded as a result of the discussion in chapters two to
four, is a necessary feature of all legal systems. At the same time the precise impor-
tance of each of its various sources and aggravating factors — vagueness, pluralism,
precedent and gaps — inevitably varies between legal systems, depending on the
relative importance of statutory versus common law, on drafting styles and tech-
niques, and respective traditions of textual interpretation.

Chapter five focuses on the techniques courts employ to resolve legal uncer-
tainty. In addition to the distinction between scientific and heuristic legal reason-
ing, this chapter assumes two further distinctions which complete the theoretical
framework developed in Part I which is then applied to the EU Treaties and the
case law of the ECJ in Part II: the distinction between primary and secondary legal
uncertainty, and that between the primary and secondary stages of legal justifica-
tion. In particular this chapter argues that syllogistic reasoning, which is the pri-
mary stage of and a basic ingredient of all legal reasoning, is sufficient to provide
answers in clear cases. In practice most cases are more or less hard cases,® where
legal justification requires a secondary stage: secondary legal justification which
consists of argumentation based on certain interpretative rules or fopoi designed
to select the appropriate norm and/or determine its meaning, to be followed by a
syllogism which then applies the legal rule to the facts. The interpretative criteria
applied in hard cases are traditionally classified into the three main categories of

¢ Hard(er) cases differ from clear cases in that the relevant legal rule (whether written or derived
from precedent) may need interpretation or it may be unclear which rule(s) may apply or which of
several applicable but potentially conflicting rules is to take precedence.



