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Preface

Students who have an understanding of legal terminology are better able to
excel not only in the study of law but also in many other fields. The mastery of legal
terminology provides students with the ability to explore the law at a more sophis-
ticated level. In addition, student interest in the law is captured and heightened by
a study of the terms commonly used by professionals in the legal field.

Legal Terminology furnishes the basis for the study of more than 1,000 legal
terms that are used in the areas of criminal law, torts, contracts, personal property,
bailments, agency, litigation, wills, estates, trusts, real property, family law, nego-
tiable instruments, and business organization. It places at one’s disposal an ideal
background for entering the legal secretarial, paralegal, court reporting, criminal
justice, banking, insurance, or other fields in which a knowledge of legal terminology
is useful.

The strength of Legal Terminology lies in its method of instruction. Students
learn terminology in an interesting way by reading about the law in which the terms
" are used. Many examples are given to illustrate each legal concept. Students are
provided with a wealth of assistance to help them learn the language of the law.
Emphasis is placed on developing an understanding of legal terminology through
the study of the law itself and using legal terminology in many different ways rather
than relying solely on learning through rote memory. After completing the program,
students will have at their command a legal vocabulary that is highly useful in any
law-related field.

The book is written in an accurate, yet easy-to-understand style. Each chapter
begins with a list of key terms to be studied in the chapter. The list of key terms is
followed by a short text about the law, with each legal term printed in italics and
defined the first time that it is introduced. A sequence of exercises follows in which
students are given the opportunity to use legal terms in many different ways. They
answer questions about the law, match legal terms with definitions, answer true-
false. questions about the law, and insert the terms in the proper place in the context
of a story. Finally, for reinforcement, students complete a crossword puzzle con-
taining the terms studied in the chapter.
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A glossary at the end of the book provides students with short definitions of
more than 150 Latin terms and phrases, and an index of legal terms offers easy access
to all of the legal terms in the book.

Instructors are given many helpful aids as well. The Instructors Manual and
Key contains answers to all of the student activities in the text. Additional puzzles
are included for those chapters which have none in the text, making available either
a crossword or word search puzzle for each chapter.
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Part 1
Terms Used in Criminal Law

Chapter 1

Crimes and Parties
Who Commit Them

Key Terms
crime treason
plaintiff felony
prosecute misdemeanor
defendant accomplice
malefactor principal in the first
mens rea degree
penal laws principal in the second
ex post facto degree
double jeopardy aiding and abetting
.mala in se constructively
mala prohibita accessory before the
common law fact
high treason accessory after the fact

petit treason
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A crime is an offense against the public at large. It is a wrong against all of society,
not merely against the individual victim alone. For that reason, the plaintiff—that
is, the one who prosecutes (brings the action)—in a criminal case is always either
the federal, state, or local government. The one against whom the action is brought
is known as the defendant. A person found guilty of a crime is known as a malefactor.

A crime consists of either the commission or omission of an act punishable by
a fine, imprisonment, or both. No act is criminal unless it is both prohibited and
penalized by the law of the place where it is committed. In addition, to protect the
innocent, the English common law required the act to be committed with a particular
state of mind known as mens rea, which means criminal intent.

Laws that impose a penalty or punishment for a wrong against society are called
penal laws. The U.S. Constitution prohibits Congress or any state from passing a
law that is ex post facto (after the fact}—that is, one that holds a person criminally
responsible for an act that was not a crime at the time of its commission. Similarly,
the Fifth Amendment of the U.S. Constitution prevents people from being tried
twice for the same offense, which is known as freedom from double jeopardy.

CRIMES MALA IN SE AND MALA PROHIBITA

Crimes are divided into two classes: those that are wrong in and of themselves such
as murder, rape, and robbery, and those that are not in themselves wrong but are
criminal simply because they are prohibited by statute. The former are called crimes
mala in se (wrongs in themselves) and require a wrongful or unlawful intent on the
part of the perpetrator. The latter are called crimes mala prohibita (prohibited
wrongs) and require no wrongful intent on the part of the perpetrator. All that is
necessary is the doing of the act regardless of the intent of the actor. Under the
common law—that is, the statutory and case law used in England and the American
colonies before the American revolution, all crimes were mala in se.

To illustrate a crime mala prohibita, a 1906 state statute made it a crime to
transport intoxicating liquor within the state without a license. A truck driver in the
employ of a common carrier (which was bound to accept all packages offered to it
for transportation and which had no right to compel a shipper to disclose the package’s
contents) was convicted of violating the statute when he transported an unmarked
sugar barrel filled with liquor. Nothing about the appearance of the barrel caused
suspicion as to its contents, and the truck driver was ignorant of the fact that it
contained intoxicating liquor. The appellate court upheld the conviction, saying that
the only fact to be determined is whether the defendant did the act. The court held
that knowledge of the wrongdoing or wrongful intent was immaterial in the case of
a crime mala prohibita. The court said that the legislature has the power to prohibit
certain acts regardless of moral purity or ignorance.

TREASON, FELONIES, AND MISDEMEANORS

Crimes are divided into three principal groups: treason, felonies, and misdemeanors.

Treason

Treason was divided into high treason (acts against the king) and petit treason (acts
against one’s master or lord) under the common law of England. Such a division was
never followed in this country, however. Instead, treason is defined in the U.S.
Constitution as the levying of war against the United States or giving aid and comfort
to the nation’s enemies.
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ACCOMPLICES

Felonies and Misdemeanors

A felony is a major crime, although its exact definition differs from state to state. It
is defined in some states as “punishment by hard labor,” and in others as “an infamous
crime” or a crime subject to “infamous punishment.” A misdemeanor, conversely, is
a less serious crime than a felony. Crimes that are not treason or felonies are classified
as misdemeanors and call for a lighter penalty such as a fine or jail sentence in a
place other than a state prison. Disturbing the peace and petty larceny are examples
of misdemeanors.

Anyone who takes part with another in the commission of a crime is called an
accomplice.

Principal in the First Degree

A principal in the first degree is one who actually commits a felony either by his or
her own hand or through an innocent agent. A principal in the first degree is the
one who pulls the trigger or strikes the blow. One who intentionally places poison
in a glass, for example, would be considered a principal in the first degree even
though the glass containing the poison was delivered to the victim by an innocent
third person.

Principal in the Second Degree

A principal in the second degree is one who did not commit the act, but was actually
or constructively present, aiding and abetting another in the commission of a felony.
Aiding and abetting means participating in the crime by giving assistance or en-
couragement. One who is positioned outside as a lookout, for example, while his or
her companions are inside committing burglary, would be considered as being con-
structively present—that is, made present by legal interpretation. In a Nevada case,
a lookout stationed miles away sent a smoke signal to fellow rabbers signaling that
a stagecoach was coming. The court found the lookout guilty as a principal in the
second degree, holding that the lookout was constructively present even though he
was miles away from the scene of the crime.

At common law, and in most states today, a principal in the second degree is
subject to the same punishment as that given to a principal in the first degree.

Accessory before the Fact

An accessory before the fact is one who procures, counsels, or commands another
to commit a felony, but who is not present when the felony is committed. Mere
knowledge that a crime is going to be committed by another person is not enough
to become an accessory before the fact to the crime that is subsequently committed
by the other person, however. It must be shown that the accessory before the fact
was active in inducing or bringing about the felony.

An accessory before the fact will be responsible for the natural and probable
consequences that ensue from the crime that he or she induced, but not for a crime
of a substantially different nature. Thus, if one person procures another to beat
someone up, and the beating results in death, the one who procured the beating
would be an accessory before the fact to the killing, because it is a natural and
probable consequence of beating someone up. Conversely, in the situation in which
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one person hires a man to beat up a woman, and he rapes her instead, the procurer
would not be an accessory before the fact to the rape, because it is a crime of a
substantially different nature than that which was ordered by the procurer.

Some states still follow the common law rule that an accessory before the fact
cannot be tried in court until a principal is first convicted. Many states, however,
now hold that an accessory before the fact may be tried without regard to the principal
and may be found guilty even though the principal is acquitted.

In general, an accessory before the fact is subject to the same punishment as
a principal.

Accessory after the Fact

An accessory after the fact is one who receives, relieves, comforts, or assists another
with knowledge that the other person has committed a felony. To be convicted of
being an accessory after the fact, a felony must have been committed by another
person, and the accessory after the fact must intend that that person avoid or escape
detention, arrest, trial, or punishment,

At common law, a wife could not be held liable as an accessory after the fact
under the theory that she was under her husband’s coercion. Modern statutes have
extended that exception, although for a different reason, to include close relatives
as well. Rhode Island and Massachusetts, for example, do not allow a criminal’s
spouse, parent, grandparent, child, grandchild, brother, or sister to be convicted of
being an accessory after the fact to the criminal.



