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Center for Labor and Employment Law
at New York University School of Law

The Center for Labor and Employment Law is a program established at
New York University School of Law. Professor Samuel Estreicher,
Professor of Law at New York University and an internationally recog-
nized expert on labor and employment law, serves as the Center’s
Director. The objectives of the Center are: (a) To promote workplace
efficiency and productivity, while at the same time recognizing the
need for justice and safety in the workplace and respecting the dignity
of work and employees; (b) To promote independent, non-partisan
research that would improve understanding of employment issues
generally, with particular emphasis on the connections between human
resources decisions and organizational performance; (c) To sponsor a
graduate program for the next generation of law teachers and leading
practitioners in the field; and (d) To provide a forum for bringing
together leaders from unions, employees and companies, as well as
representatives of plaintiff and defense perspectives, for informal dis-
cussions exploring new frameworks for labor-management relations,
workplace justice, fair and efficient resolution of employment disputes
and representation in the workplace.

For Information, contact Ben Eisenman
Telephone: (212) 998 6242
Fax: (212) 995 4036
E-mail: ben.eisenman@nyu.edu
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CHAPTER 1

Introduction: New Realities for
the US Workplace

Matthew Bodie and Samuel Estreicher

It has been five years since the terrorist attacks of September 11th.
Those attacks have drastically changed our approaches to national
security, foreign policy, electronic privacy and immigration policy. But
the waves rippling out from September 11th have seemingly touched
every aspect of our lives. The workplace is no exception.

How will the workplace respond to this new age of terrorism? This
volume brings together works on this critical topic for lawyers, judges,
legislators, scholars and citizens in this new age. A number of these
papers were presented at New York University’s 55th Annual
Conference on Labor and Employment, the nation’s leading forum for
consideration of the law and policies affecting the workplace. The vol-
ume also contains articles on this topic that were previously published.
It is both a snapshot in time and a foundation for future work.

The volume is divided into four parts. Part I discusses the problem
of workplace discrimination in the context of the war on terror. These
pieces discuss the broader problem faced by society: weighing the
potential benefits of use of ethnic group status as a predicate for selec-
tive surveillance with the attendant harms to individuals and societal
values. In Profiling with Apologies, Professor Sherry Colb discusses
reasons why profiling based on nationality may in some cases be
appropriate. However, her approach is a cautious one, which includes
compensation to the innocent for the additional costs they must bear.
Donna Malin of Johnson & Johnson addresses other potential dis-
criminatory behavior in her paper, May Employers Adopt Rules Requiring
‘English Only’ in the Workplace? Although broad English-only rules are

Mathew Bodie and Samuel Estreicher (eds.), Workplace Discrimination, Privacy
and Security in an Age of Terrorism, pp. 01-04.
© 2007, Kluwer Law International BV, Printed in the Netherlands.
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not favored by the EEOC, Malin discusses the factors used by agencies
and courts in assessing individual programs. David Rosoff, an immigra-
tion lawyer, focuses on immigrant workers in Anti-discrimination
Provisions of the Immigration Reform and Control Act. In this ever-changing
area, Rosoff provides a snapshot of the protections provided to immi-
grant workers in the post-9/11 period. Jo Anne Chernev Adlerstein, also
a member of the immigration bar, provides a similar overview of the
process for highly-skilled immigrant workers in H-1B Visas and
Naturalization Post 9/11. Part I ends with a discussion of the ‘enemy
combatant’ designation by Professor Juliet Stumpf in her article,
Citizens of an Enemy Land: Enemy Combatants, Aliens, and the
Constitutional Rights of the Pseudo-Citizen.

Part IT of the volume concerns workplace privacy in an age of ter-
rorism. In Workplace Privacy after 9/11: Electronic Surveillance and Access
to FBI Information, attorney Clare Sproule discusses the ‘treasure trove’
of electronic information that is generated about employees. She rec-
ommends that employers be cognizant of this material and help frame
policies that limit potential government access to it. Management
lawyer Marshall Babson takes on another thorny privacy issue in
Monitoring Electronic Mail in the Workplace: Property v. Privacy. His com-
prehensive look details why employers generally have the ball in their
court on this issue.

Part IIl examines how collective bargaining has been affected in
this new security-conscious environment. In Collective Bargaining over
Job Security and Workplace Security in the Wake of September 11th, labor
lawyers Robert Batterman and John Fullerton highlight the loss of
unionized jobs caused directly by the September 11th attacks and ana-
lyze the ways in which unions and employers can approach job loss
caused by terrorism. In Employment Rights Following Military Leaves of
Absence, employment lawyers Jeffrey S. Klein, Nicholas J. Pappas and
Matthew Herman detail the responsibilities of employers in this sen-
sitive area — an area that perhaps is even more relevant today. Strike
Season: Protecting Labor-Management Rights in an Age of Terror by
Professor Ross Davies raises a concern about vulnerability to labor
strikes in an age of terror. The article proposes legislation to better bal-
ance the concerns that labor, management, and the general public may
have when strikes affect the nation’s critical infrastructure. On the flip
side, Professor Ruben Garcia argues that national security concerns
may have played too influential a role in reducing labor’s freedom of
association. In Labor’s Fragile Right of Association Post 9/11, he argues
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