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PREFACE

A good manager “manages” to overcome obstacles—“muddling
through” is not the way to manage. Having as much information as you
can get avoids much needless risk. This book reduces your risk while
telling you in conversational style both how to get things done within the
framework of government regulations and how to keep government
regulations from impinging on your management discretion.

As all managers in the 1980s are aware, government legislation and
government agencies create and destroy marketing objectives or oppor-
tunities at a rate not even considered 10 to 15 years ago. For example,
permitting comparative advertising creates opportunities, and banning
cigarette advertising on television destroys them. As knowledge increases
so will government intrusion in the form of laws, taxes, mandated copy,
and the like. Today’s manager who wants to be tomorrow’s manager must
know the current law and trends and how he or she can anticipate (and
possibly influence) the government before it jeopardizes a market, a trade-
mark, or a pricing or distribution policy. Failure to anticipate and interact
with government and other political environments can lead your firm
down the path of the nuclear power industry or the automakers in the
1960s.

This book will assist today’s broad-visioned, multidimensional manager
to incdlude government in the “marketing concept” Traditionally, the
marketing concept is the philosophy of focusing all the activities of the
organization on satisfying customer needs through the use of integrated
marketing to achieve maximum profits through customer satisfaction.
However, all the positive publicity campaigns in the world won’t overcome
a government press release picked up by a wire service which alleges (but
your buying public reads “states” or “confirms”) that you've cheated cus-
tomers or sold them television sets with excess radiation. You and your
firm must be aware of the government at every stage of your management
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PREFACE

decision-making process—from obtaining a trademark for a new product
idea through postsale warranty service.

The relatively low cost of this book may be deductible, yet it may help
you interact with your counsel to avoid millions of dollars in fines which
are not deductible. This book is written for all committed management
professionals (because everyone in private enterprise is in marketing or
assists marketing) who do not want to see the government feasting on
their firms' profits or otherwise interfering in their business operations.

The writing has been kept simple, so you'll find no gratuitous legalese.
Further, you'll find many checklists for easy review and overview—a
feature that does not exist in current literature in the field.

A primary goal of this book is to help managers to spot issues or
situations which may become legal issues. Any professional knows thatin
our complex world it is hard to fight all the fires. When you’ve seen a legal
issue or anticipate that one may develop, review the matter with your
counsel. Prompt consultation with your counsel in these circumstances
could be the best career move you ever make.

ROBERT }. POSCH, JR.
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SECTION

HOW TO READ
THIS BOOK

The sections and chapters in this book are not arranged in order of
importance but rather are designed to follow one form of traditional
decision analysis. Obviously, managers do not make their marketing
decisions in “chapter-by-chapter” isolation, but some sequence was
needed. Today’s manager must interact with the organization’ total mar-
keting program, goals, and political environment. Because of the overall
impact of the political environment, we begin with it.

Government legislation and government agencies create and destroy
management opportunities in marketing a product or service. Both the
creation and the destruction of these opportunities result from savvy
input or lack of same by management into the public arena. The problem
with prior books on this point is that they merely state this principle with
not much more than a mention of the background of the various agencies
and what they can do to you. There is a premium on passivity.

This book touches on the traditional approach and suggests tactics for
staying abreast of current and future developments in your relationship
with government bodies that can affect your business. Therefore, we
begin with the need for the managers of your firm (no matter how small)
to develop a profit preservation center. To prosper in this decade, man-
agement must constantly monitor changes in the business environment—
not just as to action pending, but also as to which way the legislatures are
going to act “down the road” Management at all levels of responsibility
must plan for government change the same way it does for technological
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change, tax change, or competitive changes. The failure to do so will hurt
your firm’s future as well as your career advancement.

Section 2 is written particularly for the small concern that cannot afford
to retain ongoing in-house counsel, since the monitoring function can be
done by any manager who wants to avoid adverse visibility to government.
More importantly, this monitoring is fun—it’s “newspaper law” or current
events. Staying atop these areas will assist your professional career as well
as make you a better citizen.

After you've reviewed this section, pick out the section you're most
involved with professionally, that is, product development, channel de-
sign, pricing, or promotional policy. If you encounter “legalese,” it will
usually be explained in English, but the Glossary is a handy reference tool
when you need a quick definition of a term. Also, give the references a
chance; they have a lot of information useful to you without further
follow-up.

Finally, no book can replace decent gut reaction to a questionable
practice. Posch’ rule of regulatory compliance is simple: If you would not
like to be treated this way (unfair pricing, deceptive advertising, bait and
switch, etc.), then someone else wouldn'’t either, and one of those “some-
one elses” probably has a law or regulation on point.!

If you encounter a questionable area of importance, never consult a
book such as this as your sole source of information. You must consult
your attorney. If you don’t have an attorney who specializes in your field,
contact the local bar association for a referral.

REFERENCES

1 Throughout this book much reference will be made to Federal Trade Commis-
sion (FTC) decisions as well as to codified law and case law. Because of their
precedent value, you should review these FTC decisions carefully.

Under Section 5(m) of the FTC act, you and your firm are bound by any cease
and desist order, regardless of your firm’s lack of involvement, if you or your firm
had actual knowledge that such act or practice was unfair or deceptive and
unlawful under Section 5(a) (1). Specifically, the FTC can commence a civil action
in federal district court against any person, partner, and/or corporation which
engagesin an act or practice which the commission has determined in a cease and
desist proceeding to be unfair or deceptive and prohibited by the FTC’ decision.
A violation of any such order may result in a civil penalty of up to $10,000 as well as
in monitoring by the FTC, who will have access to internal records in matters
pertaining to the order. The practical effect is that cease and desist orders are
elevated to the level of trade regulation rules once you have actual knowledge. To
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establish such actual knowledge, the FTC will send copies of the order to industry
members who may be engaging in the prohibited practice.

This may not afford you or your firm sufficient time to change policy. A more
efficient way to do this is to routinely monitor all orders through an internal profit
preservation center (see Section 2). This will keep you up to date as to compliance
as well as assist you in planning for future trends.

At a minimum, get on the FTC’s mailing list. Request that your name be added

by writing to the Federal Trade Commission’s Press Office, Washington, D.C.
20580.






SECTION

ESTABLISHING
YOUR PROFIT

PRESERVATION
CENTER

Japanese management techniques and philosophies have recently attract-
ed much attention, but managers can learn little from the Japanese until
their companies establish profit preservation centers which interact effec-
tively with all levels of government. The attitude that “this is not my job” is
the reason so many jobs are being exported to Japan and elsewhere.

The Japanese manager is no creative genius. Japan did not prosper
until business in the United States de facto ceased to compete in the mid-
sixties. If you gave Japanese managers excessive affirmative action pol-
icies, regulations, and paperwork; “big is bad” antitrust enforcement; a
president who believes profits are obscene; and counterproductive capital
gains taxes and then made the Japanese defend themselves militarily, you
would see how good they are. But, of course, the Japanese wouldn’t
tolerate this.

Nor should you. All managers must take an interest in government
relations. Any manager can design a profit preservation center at a mini-
mal cost. Depending on your resources, this center will anticipate, moni-
tor, report, track, assess, and, where necessary, lobby for or against all state
and federal legislation and regulation impacting your business.
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ESTABLISHING YOUR PROFIT PRESERVATION CENTER

If your business is large, you may be involved with as much as 5 to 10
percent of all state bills (and 150,000 to 200,000 are being introduced each
biennium) in addition to those at the federal level. However, as a large
industry you have the ability and the resources to develop an effective
profit preservation center.

If your business is small, you may want to have input but may feel
overwhelmed. Don’t. You can stay abreast of and affect many issues
without exorbitant cost. Our regulatory survival course can be self-taught.

WHO WILL RUN YOUR
SYSTEM?

You should have a broad, up-to-date data base covering the social, politi-
cal, technological, and economic trends affecting your business. The
manager you select for this function must be able to learn how to learn,
since government affairs are a lifetime education. This person must know
your business to isolate the key laws and rules which may affect your
business. The manager must understand the government process—who
is a key sponsor, what committees really count in a given state and how
receptive a sponsor’ staff is to your input. Knowledge of computers also
will help as more government bodies expand their electronic data trans-
mission systems.

If you're running a small business and must do this yourself and the
previous description doesn’t sound like you, don’t despair. Much of the
law involved is newspaper law. It’s easy to be familiar with the vernacular—
you read about civil rights, age discrimination, and the like every day. Add
this to your expertise in your own product line, and you're ready to go—
on a limited basis. However, your exposure is probably more limited also.

HOW TO STAY ABREAST OF
RULES AND LEGISLATION

You must monitor the government activity which affects your business.
Monitoring requires an understanding of what signals precede an event
(or have done so in the past). This is important not only because you wish
to stay within the law but also because knowledge of future trends enables




