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Foreword

If an evil gremlin sought to bring international arbitration into disrepute, two
starkly different routes would present themselves. One course would allow service
by biased arbitrators, thus tarnishing the neutrality of the arbitral process. An
alternate path to shipwreck would establish unrealistic standards for independence
and impartiality, permitting spurious challenges intended to derail proceedings and
abusive annulment motions aimed at vitiating the arbitrator’s decision.

To reduce the risk of either pernicious or precarious arbitrators, ethical stan-
dards have been established through a multitude of mechanisms, including treaty,
statute, court decisions, institutional rules, professional guidelines and the simple
folklore of practice. Representing both hard law and soft, these standards implicate
a tightrope walk between two rival goals: (i) avoiding unprincipled sabotage and
dilatory maneuvers and (ii) enhancing prospects that arbitrators will exercise
independent judgment.

Few topics carry more significance to the health of private dispute resolution.
Integrity is to arbitration what location is to the price of real estate. Without it, few
other things matters very much, if at all.

Luttrell tackles the problem from a daring perspective. In essence, he argues
for what might seem to be lower standards. The concern is not to permit actual
prejudgment or lack of independence, but to attack abuses with respect to what is
sometimes called ‘apparent’ or ‘perceived’ bias.

A somewhat vague category, articulated according to different formulations in
different legal systems, apparent bias is often said to exist when there is either a
‘reasonable apprehension’ or a ‘real danger’ of partiality. Luttrell suggests that the
current law rewards the saboteurs. In his view, accusations of apparent bias have
become too easy, leading to destabilization of the process. Bucking much of the
trend in academic literature, the author argues that some formulations for ethical
standards in arbitration may actually decrease its aggregate social and economic
benefits.



X Foreword

Regardless of whether one accepts the thesis (and some observers feel that the
jury is still out on this matter) readers will appreciate the book’s freshness of
perspective, rigor of research and passion of argument. All of us should admire
the courage to take what today seems a minority view. After all, who wants to be
accused of being soft on tainted proceedings? But if scholars did nothing but follow
each other like sheep in a meadow, the world would indeed be a poorer place.

Luttrell is one of a growing army of thinkers for whom arbitration has become
an intellectual and philosophic passion, not just an academic discipline to be taught
to students or to serve as fodder for law review articles.' His book will contribute to
both the substance of the practical debate and the enjoyment of the academic
dialogue among connoisseurs and debutants alike.

William W. Park
Professor of Law, Boston University

1. Perhaps the most visible manifestation of this trend can be found in EMMANUEL GAILLARD, ASPECTS
PHILOSOPHIQUES DU DROIT DE L’ARBITRAGE INTERNATIONAL (Livre de poche, 2008), originally pre-
sented in 2007 as lectures at The Hague Academy and published that year in the Recueil des cours
de I’Académie Internationale de La Haye. For an intriguing commentary on the work and the
subject, see Eric Loquin, A Propos de ['ouvrage d’Emmanuel Gaillard, 2009 Revue de
I’arbitrage 317.



Preface

My first experience with arbitration was as an articled clerk in a construction
dispute in Perth, Western Australia, in 2004. The arbitrator was a very fair man,
and the proceedings were conducted efficiently and without incident. To me, the
only appearance was one of complete impartiality and fairness. This prompted me
to ask myself what if the arbitrator was not impartial, and what would I need to
show the court if I wanted to challenge him? When I looked at the statutes and case
law, I found that the ‘reasonable apprehension’ test would be decisive of such an
application, but that different tests had been used in other countries, namely
England. As my curiosity grew, I found that bias challenges were in fact quite
common in arbitration, particularly international commercial arbitration. When I
asked why, I saw that many of the countries in which international arbitrations are
held use the ‘reasonable apprehension’ test which, it seemed to me, set the bar
fairly low. This then led me to ask myself whether the ‘reasonable apprehension’
makes it too easy to challenge an arbitrator. My conclusion in this book is that it
does, and that a higher threshold for the appearance of bias should be used for
international commercial arbitration.

What follows is an adaptation of the PhD thesis I presented at Murdoch Uni-
versity in September 2008. It is an indictment of the ‘reasonable apprehension’ test
in so far as it applies to international arbitrators in certain states. This thesis is not
an argument against use of the ‘reasonable apprehension’ test in public law con-
texts, where the presumption of innocence and the policy imperative of public
confidence undeniably justify its use. This book is about international commercial
arbitration. It is intended to be a mixed theoretical and practical response to the
procedural problem of tactical bias challenges in international commercial arbitra-
tion. I hope that it goes some way to achieving these objectives.

This book is dedicated to my wonderful parents Kevin and Sally, whose love
and support has made everything possible.



Xii Preface

I would like to thank my PhD supervisor and dear friend, Professor Gabri€l
Moens, Dean of Law at Murdoch University, for introducing me to international
commercial arbitration and guiding me in my studies. I would also like to thank
Professor Phil Evans for leading me to academia by offering me my first teaching
job, without which offer I am sure I would never have undertaken a PhD or written
this book. Finally, I am grateful to Professor Peter Gillies (Macquarie University),
Professor Doug Jones AM, The Hon. Neil Brown QC, A. A. de Fina OAM and
Professor Derek Roebuck for their advice and encouragement over the last
four years.

Sam Luttrell
30 July 2009
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