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Preface

The preparation of this second edition began in the early fall of 1983, barely
two vears after the publication of the first edition. Alan Latman, despite his
debilitating illness, invested great energy in the endeavor, along with several other
su,rmflcdm ventures in the copyright field. The revision was essentially completed
in the summer of 1984, which was marred by Alan’s untimely passing. Alan’s
extraordinary personal and intellectual qudlmes, and his professu)nal achieve-
ments, have been recounted — at length, but all too inadequately — in two
journals that were close to his heart. See 59 N.Y.U. L. Rev. 241 (1984), and 32 ].
Copyright Soc’y 1 (1984). We were fortunate to have benefited so greatly from his
friendship, his tutelage, and his example. We hope that this volume will stand as a
fitting tribute to him and to the extraordinary contributions he made to the field
which we all enjoyed and found so stimulating, copyright law.

When the first edition was prepared, the new Copyright Act had been effective
for little more than three years. Since then, a number of the problems that the
casebook authors foresaw have become reality, and many more have been gener-
ated. The new material in this second edition derives principally from the expan-
sion of new technologies. The Supreme Court has considered the validity of home
videotaping of copyrighted television programs and of the manufacture of
videotape recording machines. Congress has made a narrow but significant break
with the “first sale” doctrine by imposing liability for renting phonorecords for
profit, as a curb upon home recording. It has also extended sui generis short-term
protection to the configuration of circuitry on semiconductor chips used in
computers. The Copyright Royalty Tribunal has changed rates and/or made
royalty distributions in the cable television, jukebox, music recording, and public
broadcasting industries. The new technologies have also tested the applicability of
statutory provisions concerning originality and fixation of copyrighted works,
useful articles and systems, public performances, other forms of infringement,
and fair use. This new edition also includes expanded material on state theories
adjacent to copyright and on preemption of state law under § 301 of the Copy-
right Act.

We have benefited from using the First Edition in the classroom, and from the
suggestions of our students and of faculty colleagues at other schools. We have
made some changes in organization and even in the physical composition of the
book, to make it more teachable and readable. We continue to be interested in the
comments and suggestions of teachers and students of copyright law. We also wish
to extend our deepest thanks to Susie Satterfield of the University of Pennsylvania
Law School staff for her flawless and good-natured service in the secretarial and
technical aspects of the preparation of this book.

Much of what was said in the foreword to the first edition is still pertinent, and
we have included a slightly abridged version of the foreword immediately below.
Alan Latman’s superb one-volume treatise is presently being brought up to date
by William Patry, Esq. The principal sources for research in copyright remain that
work, the multi-volume treatise of Professor Nimmer, the Journal of the Copy-
right Society of the United States of America, the ASCAP collections derived from
the Nathan Burkan Competition, and the up-to-the-minute services published by
Commerce Clearing House and the Bureau of National Affairs. The names of
Benjamin Kaplan and the late Walter Derenberg are still before us as exemplars in
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their scholarship, teaching, and friendship. To those names we add that of
another luminary who will be deeply missed but whose influence will be lasting —

Alan Latman.

February 1985 Robert A. Gorman
Jane C. Ginsburg



Foreword to the First Edition

This casebook was first fixed in a tangible medium of expression after the new
copyright law was passed. Its component materials nevertheless predate 1976 toa
significant degree because the new statute directly and indirectly enacts or in-
corporates so much that preceded it. Accordingly, the authors emph;lsnze the
problems and background that gave rise to particular provisions of the new
statute. We do so to facilitate understanding and discussion of the provisions. We
think this is necessary for students who know not the 1909 statute.

We are also convinced of the need to set forth pertinent legislative history of the
1976 Act at appropriate places in the casebook. The glimpses into this compre-
hensive and purposeful history are most frequently furnished by the reports of
the 94th Congress, H.R. Rep. No. 94-1476 (1976) (“the House Report™), S. Rep.
No.94-373 (1975) (“the Senate Report”), and H.R. Rep. No. 94-1733 (1976) (“the
Conference Report”). Copyright law has always been fascinating to many students
because of its philosophical aspects. Exposure to the substantial amounts of
legislative materials in this book should add other challenging dimensions, par-
ticularly a better understanding of the socioeconomic aspects of the subject, and
an appreciation of the legislative process in action with its clash of interest groups
being manifested in the shifting intricacies of draftsmanship.

The materials have been assembled and produced in recognition of the increas-
ing number of courses focusing on copyright alone, as opposed to surveys includ-
ing patents, trademarks and unfair competition, as well. They permit assignments
of approximately fifteen pages per class for a three-credit course and, one hopes,
convenient selection for a two-credit course.

The student using this book can supplement his or her learning with other
works from a rich and diverse literature. Professor Nimmer’s monumental trea-
tise is consulted by all lawyers and judges faced with a copyright problem. The
one-volume book by Professor Latman [The Copyright Law] has long been
considered a standard. Specific topics are explored in depth in periodical litera-
ture expanded through the efforts of the American Society of Composers, Au-
thors and Publishers in its Nathan Burkan Memorial Competition. A bimonthly
journal devoted exclusively to copyright is published by The Copyright Society of
the U.S.A., which has also co-sponsored with New York University Law School a
unique compendium and analytical index for use with the 1976 Act called the
Kaminstein Legislative History Project. Even more current material is offered by
the weekly BNA Patent, Trademark & Copyright Journal and the monthly CCH
Copyright Law Reports.

All of this material, as well as the present work, emanates from a broad-based
instinct to spread knowledge about a fascinating and challenging subject. The
spiritual forebears of this effort have been many, but two must be mentioned
here. The path was initially blazed by the legendary Walter Derenberg who
inspired generations of students from all over the world. We valued his leadership
and his friendship. Each of us also had the extraordinary good fortune to begin
learning about this subject from that brilliant scholar and masterful instructor,
Benjamin Kaplan, recently retired as a Justice of the Massachusetts Supreme
Judicial Court and happily rejoining us in our common love — the teaching of
copyright.

AL
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