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B o S

A BIG B OTTLE FLY IN THE WES.

“Another swipe at Whig candidate Winfield Scott’s manipulation by antislavery Whigs
Seward and Greeley. Here, Scott is a fly caught in a large web, spun by spiders Greeley
(left) and Seward (right). Scott exclaims, I think I've got myself into a hobble!” Greeley,
hanging from a thread, decides, ‘| must hurry up & cover him with our slime as fast as
possible!” Seward adds, ‘I hope he won’t break through before | get him secured!” At
lower left, Massachusetts Whig Daniel Webster and New York editor James Watson
Webb look on. Webster remarks, ‘What an extraordinary web, Webb!” Webb replies,
“Yes it’s one of that crafty old spider Seward’s and he has caught a large fly who wont
[sic] get out Scot free—Can’t you stir it up a little, Webster!””

(Library of Congress, LC-USZ62-17321; http:/loc.gov/pictures/item/2008661559
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Preface

he American party battle has been something of an unwanted step-

child to American historians. A subject characterized by endemic
conflict and obfuscation is easier taken in small doses or not at all. Better
to focus on dramatic events and interesting characters. There are excep-
tions, of course. Jefferson and Madison both took stabs at understanding
the party battle deeply and comprehensively. So did Tocqueville and
more recently Charles Beard, among a few others. In this book I take yet
another stab at making sense of it, this time doing so from the perspec-
tive of a philosopher schooled in the American pragmatic tradition and
as an attorney practiced in the adversarial process where the big issues
of the party battle are closest to the surface—in the areas of employment,
labor, and constitutional law. From a pragmatic perspective party stud-
ies provide a rich source of data for formulating hypothesis and making
reasoned predictions about how our leaders will govern and how our
justices most likely will rule from the bench. In a modern democracy,
where increasingly the means of obfuscation overtake those required for
deliberative consensus, what exercise can be more important?

This book has had a long gestation during my career as philosopher
and attorney. I must give thanks first to those who brought me to appreci-
ate a hard-nosed view of history, politics, and law, in particular Walter ]J.
Petry Jr, Joseph Grassi, Paul Edwards, Kai Nielsen, and especially Sidney
Hook. I am also indebted to Max H. Fisch, Kenneth Laine Ketner, and
Christian J. W. Kloesel for discussions about Peirce and pragmatism dur-
ing the summer we were holed up in the basement of Harvard’s Hough-
ton Library assembling the Charles S. Peirce papers for the new edition.

xi



xii Preface

In later years my political education was deepened by discussions with
my former law partner William C. Smitherman and his many Republican
associates, especially Richard Kleindienst. In researching and writing the
book I received able assistance from Hendrik Booraem, Francis Crowley,
Michael Holt, James Huston, J. Christopher Maloney, Cheryl Misak, Wil-
liam Mishler, Harrold Stanley, Mark Stegmaier, Ivan Strenski, Robert Tal-
isse, and Stephen Towne. I am grateful for the research services provided
by the Milton S. Eisenhower Library at Johns Hopkins University, the
H. Furlong Baldwin Library at the Maryland Historical Society, the Uni-
versity of Rochester Library, the Kansas Historical Society, the Whitney
Library of the New Haven Colony Historical Society, the Massachusetts
Historical Society Library, the Indiana Historical Society Library, the State
Historical Society of Missouri Library, and the Beinecke Rare Book and
Manuscript Library at Yale university. At the Missouri library I greatly
appreciate the research done by Jason D. Stratman and Lauren Leeman in
attempting to establish the authenticity of the pro-slavery remarks attrib-
uted to Benjamin Stringfellow by William Henry Seward and other new
Republicans on the eve of the Kansas elections. And finally, I must thank
Ellen Strenski for her expert editorial assistance and encouragement in
helping me find the clearest way to say what I wanted to say.

To the Reader: This book may be read out of sequence. Part One sum-
marizes the pragmatic analysis of the conditions of democracy and
explains why understanding the party battle is necessary to maintain
and strengthen those conditions. Part Two provides a history of some
persistent themes and schemes in the American party battle. Part Three
provides some remedies for problems described in the first part using the
illustrations from the second part. After reading the introduction, those
primarily interested in history may read Part Two next.

Copyright Permissions: The labor-wars quotations in Chapter Three (notes
47 and 48) are reprinted by permission from The New York City Artisan,
1789-1825: A Documentary History by Howard B. Rock, the State University
Press © 1989, State University of New York. All rights reserved. The quo-
tation from the unpublished letter from Roger B. Taney to Thomas Elliot,
dated May 23, 1834, in Chapter Eight (note 49) is printed by permission of
the Maryland Historical Society, Taney Papers (MS# 800).



Introduction

Over the past century and a half, American philosophers within the
pragmatic tradition have been quietly working to improve our
democracy, first by explaining why democracy ought to be valued as a
system of government and way of life, and then by describing the steps
that should be taken to nurture and improve it. Unfortunately, they
have found it difficult to get a broad hearing from the public or to apply
their more sophisticated observations to the rough and tumble arena of
politics. They have not been able to weigh in on the debates of our time
in the way political scientists, economists, historians, and law profes-
sors do when the public turns to experts for advice about what to do in
the latest crisis. In this book I argue that to engage Americans in their
democracy project pragmatists must develop ideas about politics at its
fiery core where the public is most immediately engaged and where the
need is greatest for their careful analysis of context, consequences, and
the uses and abuses of language. A thorough knowledge of American
political history, and in particular of the ‘party battle’, is indispensable
to a useful and durable theory of democracy. This is not to say that
philosophers are oblivious to this need. Especially in recent years they
have increasingly identified and analyzed some of the more perverse
aspects of communication in everyday politics, such as ambiguous or
duplicitous rhetoric, presenting false choices, hiding agendas, slanting
and spin. In fact, philosophers of democracy in the tradition of Charles
Peirce, John Dewey, and Sidney Hook are well qualified to handle
complex social phenomena like party politics that require sensitivity to
methods of inquiry, examination of assumptions, and discrimination

xiii



xiv Introduction

of facts, purposes, and values, all necessary ingredients for conducting
meaningful and useful party studies.

This is not a book of political theory typically concerned with the delin-
eation of first principles, natural conditions, or abstractly constructed and
desired optimal outcomes or equilibria in our social and political life. In
the spirit of pragmatism, it aspires to a descriptive empiricism—attending
first to individual actors, along with their assertions, explanations, and
goals—as a point of departure for achieving a better understanding of
the purposes and flow of our politics. It does not pretend, for example, to
shed light let alone resolve the Keynes-Hayek economic debate. We may
theorize until we are blue in the face, but unless we burrow deeply into
the political interests, motivations, and rationalizations of individuals in
daily conflict we will have difficulty applying our potentially beneficial
theoretical exercises in a salient and useful manner. Politics after all is
not merely a human activity within the broader flow of history. Histori-
cal perspective is also invariably embedded within politics itself, and so
historical studies are indispensable and complementary to any political
theory no matter how abstract and foundational it claims to be. Nor does
this book pretend to be a social and economic history of America. Al-
though its subject matter is primarily historical, it is history at the service
of philosophy. It is not panoramic history of, say, the “early Republic,”
the “Civil War,” or “Gilded Age.” It cuts a narrow swath through these
eras by focusing primarily on the party battle, while at the same time
revealing the importance of that battle as a crucial driver of many of the
events normally associated with American history generally speaking.

The book’s keystone argument may be summarized this way:

1. Democracy requires meaningful public deliberation if it is to maxi-
mize opportunity, happiness, justice, innovation, and social stability
over individual life spans and social generations; and pragmatic rea-
soning with its emphasis on problem solving and prediction is the
best way of encouraging and improving deliberation, and achieving
a workable consensus on matters of public concern.

2. However, democracy does not exist in a vacuum; it is embedded
within a party battle that arises of necessity from a conflict between
market, state, and democracy: the market requires a state for protec-
tion, a market state, but only one it can thoroughly control, while
democracy is the process of utilizing the state to curtail market influ-
ences on the state and create influences of its own upon the market.
Thus, democracy is not neutral in the party battle; it is correctly re-
garded by the market as an extra business cost, and so requires con-
tinual though quiet suppression. This surreptitious process of sup-
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pression, the heart and soul of the action and reaction of the party
battle, is the origin of persistent perversity in American politics.

3. Understanding the party battle historically, then, becomes a neces-
sary part of establishing and sustaining the viability of democracy
since political perversity is the most effective means of undermining
it. Party history reveals party objectives and strategies which become
the basis for hypotheses about present political objectives, and these
in turn become the seeding ground for intelligent questioning about
those objectives. Questioning as the meaning of the word suggests
has a dual purpose: it seeks clarification when directed to an ac-
countable person such as a political leader and it creates doubt when
expressed publicly, two critical components of pragmatic thought.
When good questions are asked in a public context where answers
are demanded and are expected to provide good reasons so will our
democracy be good. That in a nutshell is the Peirce/Dewey demo-
cratic theory, as now expanded by the more recent generation of
pragmatists. Of course, a corollary of this view is that if deliberative
democracy is deeply perverse a serious doubt may be raised as to
why democracy should be any better than effective rule from above.

Benefits of studying the party battle over many generations include
a thorough refutation of the fatuous myth of originalism, a belief in an
original foundation of the state prior to “politics” that makes the party
battle look like a grubby and licentious fall from grace. The Declaration
of Independence is the only uncontested inspirational text we have, but
it is also the most inoperative in our actual political life. Another benefit
is the recognition of the Supreme Court as functioning within the battle
and not above it. But perhaps the greatest benefit is the realization of the
sheer destructive power of perverse politics when comprised of willful
acts carried out for strategic gain. When strategies to thwart democratic
expansion prove unsuccessful, as during the years between 1800 and
1850, war and economic collapse become attractive alternatives because
they weaken the infrastructure of the democratic state and give the mar-
ket greater force in the lives of individuals.

The chapters of Part One summarize the philosophical and historical
components of a pragmatic theory of democracy. Chapter One reviews
the contributions of pragmatists to the democracy project. Peirce estab-
lished the broad contours of the project by emphasizing that science and
democracy are mutually sustained by the same practices of free inquiry,
docility toward facts, and a faith in shared knowledge. Both require con-
stant vigilance against the viral effects of incoherent ideas and beliefs.
His student, John Dewey, argued that while science managed to develop



xvi Introduction

experimental methods to clarify concepts and test hypotheses, our po-
litical life too often devolves into cacophony and confusion in place of
effective problem solving. Nonetheless, he argued, democracy remains
the political system most suited to individual growth and social stability
because it provides the best conditions for problem solving and consen-
sus over the long run. It is not something handed down or granted; but
like science has been achieved incrementally through shared action in an
environment fostering trust. Its emergence was itself evidence of the abil-
ity of ordinary people to devise solutions collectively to their everyday
problems. Dewey had faith in the ability of the public to exercise good
judgment and find workable solutions in times of crisis but only as long
as the sources of political conflict were also well understood and debated.
In the tradition of Adam Smith and Alexis de Tocqueville, he understood
that since the founding era politics has been largely driven by economic
conflicts in daily life over property, wealth, wages, working conditions,
and the distribution of the fruits of labor. Capitalism, in his view, did not
set out to create democracy; it overthrew the old feudal order and freed
up the public for political engagement demanding democratic reform.
Dewey’s explorations on the necessary conditions for democracy led
his most prominent student, Sidney Hook, to wonder whether delibera-
tive democracy was strong enough to prevail in a war against aggres-
sive totalitarian nations. After all, skillful enemies of democracy could
use democratic liberties to subvert it from within. After World War 1,
Hook worked with Dewey to develop organizations and publications
that would help Americans understand these deeper implications of the
totalitarian challenge. The issue of the day for him was not between com-
munism and fascism, on the one hand, and capitalism on the other, but
between a society open from below and a society governed from the top
down according to an orthodoxy beyond criticism. Whether that ortho-
doxy came from laissez-faire capitalists, state capitalists, religious fun-
damentalists, or the New Left mattered little. Each group committed the
cardinal democratic sin: a failure to debate with outsiders and lay before
the public the reasons its beliefs ought to affect the lives of non-believers.
Demanding accountability in a public setting was the enduring strength
of democracy, according to Hook, a strength that would outlast the im-
pressive short-term mobilizing power of a government capable of mes-
merizing its people with heroes, stories of national destiny, or torchlight
parades. Hook’s emphasis on the critical importance of practicing the
deliberative virtues of free and open debate among inquiring and tolerant
individuals, was carried forward by other American philosophers, among
them Richard Rorty, Cheryl Misak, and Robert Talisse. They brought the
ideas of Peirce, Dewey, and Hook to bear on the challenges of an expand-
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ing electronic media, and in particular on the ways in which meaningful
political dialogue becomes deliberately perverted in that media.

Chapter Two focuses upon a somewhat neglected aspect of the prag-
matic account of democracy, the role it gives to historical knowledge.
Dewey advised that we write and read history “close to the actual scene
of events” to become better informed citizens, while Rorty discusses the
importance of “detailed historical narratives” in understanding politics,
detailed because they must include accounts of everyday life and the actors
influencing it, narrative because they must provide us with information
about how the ideas, interests, and decisions of individuals lead to the
combination of events we call “history,” “the past,” or more significantly
“our past.” Since pragmatists believe that all contemporary politics must
begin with an investigation of the motives and actions of individuals in
their specific circumstances, a study of political history should begin the
same way. Historian Charles A. Beard, who at one point worked with
Sidney Hook to find better ways to write clear and accurate historical nar-
ratives, believed that a sound knowledge of the past is “indispensable to
the life of a democracy,” especially in a nation such as ours that frequently
looks to its past for governing authority, and that the best starting point
is to understand the motivations of individuals at the center of historical
events. No matter what rationale these individuals provide for their ac-
tions, they invariably act concretely and pragmatically in order to bring
about the future they desire, and in so doing provide information about
their own interests and motives. Good historical writing, then, reveals
pragmatists studying pragmatists. With influences from James Harvey
Robinson, Edwin R. A. Seligman, and Arthur F. Bentley, among others,
this is the approach Beard brought to the study of politics.

Interests and the motives derived from them were the focus of his early
works, written around 1912-1915, on the origins of the Constitution and
Supreme Court. The Convention delegates, he found, were consumed
with the economic consequences of the proposals they were voting on.
Some, belonging to the emerging investor economy, wanted a central-
ized government with sufficient powers to carry forward an aggressive
mercantile agenda; others sought a more egalitarian nation centered on
agriculture and work bench manufacturing. This original economic di-
vergence, Beard argued, explained why there was no original consensus
about the scope of federal judicial power, or about the relation between
the states and the national government, and also why there was no agree-
ment over the correct method of interpreting the Constitution. In Federal-
ist No. 10, Beard frequently observed, Madison showed that he under-
stood these deep tensions between those who had embraced the wealth
concentrating power of capitalism and the urgent popular demands of
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those who lived outside its charmed circle. Although economic liberty in-
evitably produces wealth inequality and often turns politics into “vicious
arts,” this effect is not pernicious in a large republic with separated pow-
ers, Madison had argued. Beard, by contrast, believed that unchecked
economic liberty creates a disparity of influence that distorts the internal
workings of representative government at every level and at any scale.

The “eternal contradictions” between economic liberty and represen-
tative government, Beard argued, gave an internal logic to the party
battle. For example, as democracy increased after 1800, so did the need
for capitalists to find new political strategies to resist it. Elites now cast
themselves as populists and accused populists of being elites; they devel-
oped elaborate strategies for attracting white working class voters; their
criticisms over the “size” of government were in reality “protective col-
oration” for their unpopular monopolistic uses of government; and they
took every opportunity to shape events abroad into threats at home to
create patriotic support for expansive capitalism. Unfortunately, although
his output was staggering, Beard never wrote a single comprehensive
historical study of the party battle. His later works provided only pieces
and sketches presented as hypotheses in an ongoing historical research
program, works such as The American Party Battle (1928), The Economic
Basis of Politics (1934), The Idea of National Interest (1934), and The Open
Door at Home (1935).

The chapters of Part Two update and expand upon Beard’s American
party battle research project. They too are presented as hypotheses subject
to debate and revision. These historical chapters primarily cover the pe-
riod from the American founding to the decades following the Civil War.
Large-scale political conflict, the breeding ground of perverse opportun-
ism, may be seen in the interlocking schemes and themes of three distinct
eras over this period: the so-called founding era of deep disagreement
over the nature of the republican project producing suspicion, treachery,
and at times outright oppression; the antebellum era of democratic as-
cendancy and the muted political opposition hiding behind inauthentic
surrogates, false messaging, and the obscurantism of the Supreme Court;
and the decades after the Civil War, representing the full blossoming of
political warfare as a contest between a more aggressive and politicized
voice of the public and those with the industrialized resources who
worked to make that voice less consequential. Obviously this same story
continues on to the present day with fractal regularity. The point to be
made in this book is that it is and has always been one story, with no
golden age preceding it.

Writing history close to the actual scene of events requires a focus
upon documentary evidence such as published and unpublished letters,
speeches, and transcripts whenever possible, always on the lookout for
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the mother’s milk of pragmatic history—the telling admission against po-
litical interest. These chapters illustrate that the party battle produces not
only vicious arts but persistent and systematic obstacles to democracy.
From this point of view the perverse strategies that frequently disrupt
democracy look more like deliberate, calculating, and mendacious efforts,
and not accidental or isolated events beyond essentially healthy main-
stream politics. “Perversity” and “perversion” generally refer to any in-
tended corruption or distortion from the good or true to the bad or false,
often involving concealed motives and strategies. Political perversity is a
particularly wicked form of it because it affects many more people than
does private intrigue or seduction. Political perversity employs tactics
suited to the circumstances. In fact, it is the cunning use of circumstances
that makes it so credible and effective. For example, a “false flag” tactic
creates pretexts for “self-defense” actions. Hitler used it when he dressed
German soldiers in Polish uniforms to “attack” Germany. So did aboli-
tionists in the 1850s who goaded a “war” in Kansas and then used it as
a pretext for heavily arming settlers. Alexander Hamilton was always
on the lookout for opportunities to create incidents he could manipulate
into crises and then exploit politically. All such tactics have in common
the creation of problems by the very same people who claim to be best
prepared to solve them. In its most extreme form political perversity
creates tangible risk of significant destruction of the existing order in
the short term for some hoped-for longer term gain. Nineteenth-century
“barn burning” (destroying banks and corporations to end their abuses)
and “starving the beast” (creating high government debt to impoverish
the welfare state) illustrate such strategies. As we shall see the Civil War
remains our most gruesome achievement of extreme political perversity.

Our political history also is replete with illustrations of rhetorical and
deliberative perversity, where discussion is perverted by assertions made
in bad faith. Political campaign “dirty tricks,” such as manufacturing
rumors, forging campaign documents, skewing polls, or stacking focus
groups fall into this category. The most pervasive tactic and probably
the most effective is the deliberate uses of rhetorical ploys to deceive the
public such as equivocation, comparing apples and oranges, begging the
question, presenting false choices, conflating issues, red herrings and
straw men, exaggerations and big lies, false flattery, sarcasm, post hoc
“causes,” criticizing opponents for taking positions you would also hold
if they did not, damning equally for doing or for not doing, attributing
your biggest weakness to your opponent, and many others. The more we
know about the history of the party battle, the better prepared we are to
see through such ploys and maneuvers, understand why they continually
reappear, and then move the deliberative discussion to a more construc-
tive and pragmatic level.
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Chapters Three through Six expand upon Beard’s economic interpreta-
tion of the founding era, showing that most Americans were themselves
Beardians when it came to debating daily politics, and explaining why
politics become immediately so contentious, especially whenever the sen-
sitive nerve of the nature of the revolutionary state was touched. Madi-
son’s failure to get Federalist support during the First Congress to incor-
porate key ideas from the Declaration of Independence into the Bill of
Rights was one such sensitive spot. What these differences reveal is that
no common social convictions and shared republican values had been
identified and embraced by the founders or the people. Chapters Three
and Four retrace and then supplement with new research Beard’s account
of the origin of the party battle as on one level a theoretical disagreement
over the virtues of mercantile capitalism versus agrarian democracy,
and on a deeper level, as a political struggle for power to create either a
market state or a democratic nation state. Based on his historical research,
Beard concluded that the party battle produced a conflicted Constitution
and new government, permeated its administrative implementation, and
then played a decisive role in shaping the events driving American politi-
cal history. For example, Hamilton envisioned the new state as a partner-
ship of business and government organized primarily to achieve rent-
seeking objectives of well-positioned individuals, with the remainder in
the public valued not as bearers of rights but primarily as components
of a well-managed labor force, subject to the kind of top-down organiza-
tion later exemplified by the company town. The primary function of the
state in this view is to serve as a safe harbor for economic transactions.
His opponents were devoted to the creation of a democratic nation state,
a homeland or commonwealth, where free self-governing citizens reside
and are free to engage in social, civic, and public relationships in addi-
tion to the variety of activities associated with “making a living.” This
nation state supports an entrepreneurial and investor class and eagerly
rewards innovation for the benefits it brings but does not allow that class
to consolidate full monopoly power and control government exclusively
for its own interests. Instead, laws and policies are measured against
the standard of whether they damage or nurture the civic virtues that
extend beyond economic interest. This deep disparity of visions explains
why the earliest debates forming the state constitutions and subsequent
debate and ratification of the Constitution were so full of suspicion and
rhetorical perversity. Hamilton, who wanted a fixed mercantile charter
of governance, considered the whole Philadelphia Convention exercise a
pure waste of time once it became clear to him that a market state would
not be firmly established in the new Constitution. Madison, on the other
hand, could see the debate from both sides and readily recognized that
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the framer’s irreconcilable differences inevitably left us with a Constitu-
tion perpetually subject to interpretation.

The creation of a new federal judiciary was at the heart of this political
conflict, since the courts would define and enforce the reach and purposes
of state power. What Hamilton had cynically sold to the state delegates
as the “feeble” branch in the Federalist would be used by him and his
Federalist allies to curtail or undo the damage done by the botched Con-
stitution. Chapter Five discusses the debates over federal jurisdiction at
the Convention and in the early Congresses, and examines their market-
state/nation-state implications. Madison’s clever nation-state maneuver,
for example, in asking the First Congress to propose a Bill of Rights ran
headlong into the Federalist market-state plan for an expansive federal
court system enforcing the law merchant, for now those very same courts
would become an enforcer of individual rights of citizenship.

Chapter Six describes the vigorous regime of rogue justice that the fed-
eral courts meted out under Federalist control during the 1790s. Hamilton
turned every tax protest into a threat of insurrection. In Paris political op-
erative John Marshall lied and obfuscated as a negotiator with the French
Directory in order to prolong and aggravate diplomatic controversies and
win political gains for his party at home. Sedition Act prosecutions were
especially harsh against critics like David Brown and James Callender,
who specifically condemned the emerging market state as a betrayal of
the Revolution; while no better evidence of Federalist contempt for the
Bill of Rights could be found than in the impeachment trial of Justice
Samuel Chase in 1804-1805.

Chapter Seven traces the long history of efforts by market-state politi-
cians, first as Federalists, then Whigs, and later Republicans, to weaken
democratic practices. Liberal suffrage not its corruption was always the
problem. In general, were accurate and efficient electoral systems of
broad suffrage possible these politicians would still look for covert ways
to undermine them; and since convincing the public to limit willingly
democratic exercises would be futile, they instead sought ways to attract
segments of the working class by developing elaborate political schemes
to exploit social differences within it.

Although the Federalist Party disappeared after 1815, its market-state
philosophy persevered in the Supreme Court until the death of John
Marshall in 1836, at which time the court under Jacksonian Roger Taney
immediately abandoned it. This transition, discussed in Chapter Eight, is
one of the clearest illustrations of the invariable market-state /nation-state
dynamic at work on the high court. The famous Marbury case had re-
flected the first step in the Federalist effort to establish a judicial veto over
encroachments from the more democratic branches. That ruling allowed



