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Series Editor’s Preface

This innovative and exciting series was inspired by one of the
best-known philosophy books of the latter half of the twentieth
century. Ultilitarianism for and against by J]JC Smart and Bernard
Williams, published in 1973, is described on its cover as ‘[tjwo
cssays . . . written from opposite points of view’. It is one of the
classics of the modern literature on utilitarianism. Based on this
model, books in the Debating Law seties will contain two essays of
around 30,000 words, each developing a strong and intellectually
rigorous argument on a topic of contemporary and ongoing
debate. The aim is to stimulate, challenge and inform by bringing
contrasting perspectives together in the one volume.

The Debating [aw seties offers a forum for scholarly argument
and advocacy. It gives essayists the opportunity to make a fresh
and provocative statement of a normative position freed from a
tight requirement of ‘balance’. Although debaters are encouraged
to exchange ideas during the writing process, it is not the inten-
tion that the two essays will answer one another but rather that
each will provide an independent statement of a point of view.
Authors may take different tacks and address different issues
within the broad topic, and the starting points ot foundations of
the case on one side may be different from those of the case on
the other side. The confident expectation is that the debate for-
mat will sharpen issues, and highlight areas of both agreement
and disagreement, in an cffective and illuminating way.

The Debating Law setics is designed for a wide readership. The
aim is that each essay should be self-contained, accessibly written
and only lightly end-noted. Books in the series will be valuable for
those coming to the topic for the first time and also for the expe-
rienced reader secking a stimulating, thought-provoking and con-
cise statement of different points of view. They will provide
valuable resources tor teaching as well as lively discussions of
important issues of wide current interest.

Peter Cane
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In Favour of the Legalisation of
Assisted Dying

Emily Jackson

I. INTRODUCTION

HE CORI: of my argument is that we owe it to people

who experience permanent and irreversible suftering, and

to those who justifiably worry that this lies ahead of them,
to do all that we can to alleviate their distress. In a very small
number of cases, this may entail allowing people who cannot be
helped in any other way, and who belicve that death offers the
only possible release from their suffering, to have their lives ended
quickly and painlessly.

This might be through exthanasia: which derives from the Greek
et (good) and rthanatos (death), but which has acquired a more spe-
cific modern usage. The Oxford F:nglish Dictionary’s definition is ‘a
gentle and casy death, the bringing about of this, especially in the
case of incurable and painful discase’. While the OED does not
specifv exactly how the gentle and casy death is to be brought
about, it is generally assumed that cuthanasia refers to a third
party deliberating ending a person’s lite. Legalised cuthanasia
would normally involve a doctor giving a patient a lethal injection.
If instead a close relative were to end a person’s life in order to
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relieve their suffering, that would not generally be described as
cuthanasia, rather it might be a case of mercy £illing.

Euthanasia is sometimes referred to motre specifically as
voluntary active euthanasia (VAE), in order to distinguish it from
mroluntary and passive euthanasia. In ioluntary enthanasia, a person’s
life would be ended without their request: an example might be giv-
ing a lethal injection to someone who is permanently comatose.
Causing death through the withdrawal of life-prolonging medical
treatment is sometimes described as passive enthanasia, but since ‘treat-
ment withdrawal’ is a less value-laden term, 1 shall simply refer to
treatment withdrawal and I will not use the term passive euthanasia.

In assisted swicide, the person who dies ends their own life, but
they are helped to do so by a thitd party. Legalised assisted suicide
would be likely to involve a doctor helping a patient to die by pre-
scribing a lethal dose of medication, which the patient then takes
him or herself; this is sometimes desctibed more specifically as
physician assisted suicide (PAS). The person assisting the suicide
need not be a doctor, however, and so I shall simply refer to
assisted suicide, rather than PAS.

Later in this essay, I discuss the relative merits of legalising
cuthanasia and/or assisted suicide. Fach has advantages and dis-
advantages, but the question of which method should be pre-
ferred is secondary to the central question of whether it is
sometimes acceptable to deliberately do something to help bring
about a patient’s death. As a result, I will also use the term assisted
dying to refer to both cuthanasia and assisted suicide.

So why might somcone ask for an assisted death? In 2009
Robert Baxter, a 75-year-old retired truck driver who had been
suffering from lymphocytic leukaemia, posthumously won his
claim against the State of Montana that he had a right to die ‘with
dignity’. According to the Montana Supreme Court, this should
have extended to offering protection from liability under the
State’s homicide laws to a physician who prescribed him lethal
medication.! After his death, his daughter told the Court that he

b Baxter v Montana 224 P 3d 1211 (Mont Sup Ct 2009),
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had ‘yearned for death’, and in his affidavit he had set out clearly
and eloquently why he thought he should have the right to ‘aid in
dving™

As a result of the leukaemia and the treatment | have received to
combat it, 1 have suffered varving symptoms including anaemia,
chronic fatiguc and weakness, nausea, night sweats, intermittent and
persistent infections, massively swollen glands, casy bruising, signific-
ant ongoing digestive problems and generalized pain and discom-
fort. These symptoms, as well as others, are expected to increase in
frequency and intensity as the chemotherapy loses its effectivencess
and the disease progresses.

Given the nature of my illness, 1 have no reasonable prospect of
cure or recovery. As the cancer takes its toll, | face the progressive
crosion of bodily function and integrity, increasing pain and suffer-
ing, and the loss of my personal digni.

[ have lived a good and a long life, and bhave no wish to leave this
world prematurely. As death approaches from my disease, however, if
my suffering becomes unbearable [ want the legal option of being ablc
to die in a peaceful and dignificd manner by consuming medication
prescribed by my doctor for that purpose. Because it will be my suffet-
ing, my life, and my death that will be involved, 1 seck the right and
responsibility to make that eritical choice for myself if circumstances
Jead me to do so. 1 feel strongly that this intensely personal and private
decision should be left to me and my conscience — based on my most
deeply held values and beliefs, after consulting with my family and doc-
tor — and that the government should not have the right to prohibit
this choice by criminalizing the aid in dving procedure.”

Win Crew, whose husband Reg was one of the first UK cidzens
to die in a Dignitas clinic in Switzerland, explained why he had
chosen an assisted death:

My husband suffered terribly as a result of MNIY [motor neurone
disease]. Only weeks after the diagnosis he was unable to move his
arms, depending on family and carers to feed him, wash him, dress
him. This progressed to his legs, and in no time at all, he could nci-
ther feed himself nor go to the toilet, and he had to sleep and live in

® hepry /cummunity.u)mpnssinn;mdcht)icr;s.x\rg/documcnu oczid=20
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a chair. He was barely able to support his own head, and was told by
doctors that he would soon have to be fed from a peg [a feeding
tube].

As cach day passcd, Reg found his life increasingly unbearable —a
living hell. Palliative care did little for him. His dignity was stripped
away, cach time the discase closed down another part of his body,
and so was his independence. Reg loved life, but not in the incapa-
citated shell of his former self.’

Tony Nicklinson, a 54-year-old British man who has suffered
from locked-in syndrome since having a stroke in 2000, has
explained why he wants to be helped to die:

I need help in almost every aspect of my life. I cannot seratch if 1
itch, T cannot pick my nosc if it is blocked and I can only catif 1 am
fed like a baby — only 1 won’t grow out of it, unlike the baby. | have
no privacy or dignity left. 1 am washed, dressed and put to bed by
carers who are, after all, still strangers. I am fed up with my life and
don’t want to spend the next 20 years or so like this. Am | grateful
that the Athens doctors saved my life? No, Lam not. If 1 had my time
again, and knew then what | know now, I would not have called the
ambulance but let nature rake its course.”

My claim in this essay will be that, in the absence of evidence
that an effective assisted dving law is actually infeasible, we should
not abandon patients like Robert Baxter, Reg Crew and Tony
Nicklinson. This is not an argument in favour of death. On the
contrary, 1 will argue that a regulated system in which euthanasia
and/or assisted suicide was an option could extend and enhance
the lives of people facing the prospect of a prolonged and
distressing  decline. A recent study of patents suffering
from advanced cancer found that the option of assisted death
operated as a ‘hypothetical exit plan’, which provided reassurance
and enhanced their ability to tolerate the present burdens of

© Personal stovy, wwwdignitvindyingorguk Spersonal-stories.
+ Robert Booth, ““Locked-in” syndrome man demands tight to die” 7he Guardian
(19 July 201tn.
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treatment.” The prospect of being able to maintain control and
autonomy at the end of life is thercfore of value to many more
patients than would ever actually opt for an assisted death.

It is also important to note at the outset that there is a critical
difference between my position and that of opponents of assisted
dying, Supporters of assisted dying recognise that not everyone
shares the view that it is acceptable. | would vigorously support
and uphold the right of every person to reject assisted dying for
themselves, and the right of every healthcare professional to con-
scientiously object to plaving any part at all in its provision. Both
access to and participation in assisted dying must be optonal and
voluntary, and the personal beliefs of those who would want
nothing to do with it must be respected. In contrast, opponents
of assisted dying do seck to impose their belief that it is wrong on
others whose views arc different. In a secular society, where we
recognise that our tundamental moral values differ, shouldn’t we
respect both the beliefs of people like Tony Nicklinson, who feel
strongly that they should have access to assisted dying awnd the
beliefs ot opponents of assisted dying, who would reject it for
themselves?

It is also important to recognise that people like Robert Baxter,
Reg Crew and Tony Nicklinson do not seek death lightdy. Of
course, a request for assisted death should prompt us to investi-
gate other ways to alleviate the person’s suffering, before steps are
taken to end their life. But if someone asks for an assisted death,
it would be patronising and hcartless to presuppose that their
desire for death is just a passing response to temporary discom-
fort. Decisions about how we die are — as six distinguished
American philosophers explained in their joint submission to the
US Supreme Court in 1997 — significant and deeply personal
issues of conscience:

Certain decisions are momentous in their impact on the character
of a person’s life — decisions about religious faith, political and moral

* R Nissim, 1. Gaglicse and G Raodin, “T'he Desire for Hastened Death in
Individuals with Advanced Cancer: A Longitudinal Qualitative Study’ (2009) 69
Social Science & Medicine 165=T71.
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allegiance, mattiage, procreation, and death, for example. Such deeply
petsonal decisions pose controversial questions about how and why
human lifc has value. In a free society, individuals must be allowed to
make those decisions for themselves, out of their own faith, con-
science, and convictions . . . Most of us see death — whatever we think
will follow it — as the final act of life’s drama, and we want that last act
to reflect our own convictions, those we have tried to live by, not the
convictons of others forced on us in our most vulnerable moment.*

My argument will proceed as follows. First, 1 will explain in
more detail why I believe that we should try to design a law which
permits assisted dying in certain limited circumstances. Next, |
will consider a range of countet-arguments which my opponents
might invoke in order to establish that legalisation would be either
wrong (‘in principle” objections), or dangerous (‘regulatory diffi-
culty’ objections).

Those with faith-based objections to assisted dying commonly
cite additional secular arguments against legalisation; but if some-
one believes assisted dying is morally wrong, proving that regula-
tory objections are not insurmountable will, in practice, make no
difference to them. Where the ‘in principle’ objection to assisted
dying is grounded in a petson’s religious belief, there is almost
certainly nothing 1 or anyone else could do to persuade them that
assisted dying is sometimes an acceptable response to unbearable
suffering. But it is important to remember that 1 am not asking
someone with a religious objection to assisted dying to change his
or her mind. On the contrary, my claim is that people who object
to a practice on faith grounds ought to recognise that the law
should not insist that others, who do not share their faith, must
have their freedom restricted in order to satisfy a religious tenet
which makes no sense to them.

There are people who have faith-based objections to homosexu-
ality. Of course, this means that they are free not to engage in

“ Ronald Dworkin, Thomas Nagel, Robert Nozick, John Rawls, Thomas Scanlon
and Judith Jarvis Thomson presented an Amici Curiae Brief for Respondents —
referred to as The Philosophers’ Brief — to the Supreme Court in two cases heard at

the same time (IFashington et al v Glucksberg 117 S Cr 2258 (1997) and 1 aceo r Quill 117
S Cr 2293 (1997)).
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homosexual behaviour themselves: the legalisation of homosexual
sex did not make it compulsory. But it does not give them the right
to tell others, who do not share their beliefs, how to live their lives.
We are entitled to make choices about our own conduct according
to our own teligious values, but we are not — in a liberal, secular
democracy — entitled to foist those values on others.

In contrast to ‘in principle’ arguments against legalisation, sec-
ular regulatory objections to assisted dying are often cssentially
empirical claims that legalising assisted dying would have a range
of undesirable consequences. Relevant here, of course, is the fact
that some variation of assisted dying is lawful in a number
of jurisdictions: namely the Nethetlands, Belgium, Switzerland
and Luxembourg, in Europe, and the states of Oregon and
Washington in the US. Evidence from these places is clearly rele-
vant and useful when considering regulatory objections to assisted
dying and whether they can be effectively overcome, but multiple
factors may affect our ability to ‘read across’ from one country’s
experience to the likely effects of legalisation in another. For
example, the Dutch have very high levels of trust in the medical
profession in general, and in their tamily doctors in particular. In
Belgium, there is an exceptionally well funded system ot palliative
care. As a result, claiming that the Dutch system would function
well in a country where doctors are not trusted as much, or that
the Belgian system would work when funding for palliative care is
patchy, might be problematic.

I am not going to pretend that all of the arguments against
assisted dying are groundless. Cleatly, since the result will be a per-
son’s death, there are reasons for taking very setiously objections
to legalisation, based upon the possibility that we might mistakenly
believe someone’s request was voluntary, or that they were compe-
tent, or indeed that they were in fact terminally ill. My point will
instcad be that none of the various objections to legalisation is
sufficiently compelling to justify a refusal even to attempt to devise
an effective assisted dying law.

Finally, it might be thought that this modest argument — that
we should at lcast try to design an effective assisted dying law —
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does not take us very far. But at the end of this essay I will reiter-
ate that a refusal to contemplate legalisation of assisted dying has
costs and negative consequences which — when placed in the bal-
ance with the challenges that arise from legalisation ~ should lead
us to put as much effort as we can into alleviating the suffering
which prompts patients’ requests for assisted dying. [ am certainly
not suggesting that euthanasia should be the first response to
such a request. On the contrary, there is often much that can be
done to improve patients’ quality of life, even when they believe
their condition to be hopeless. But if we don’t admit that there
arc some patients whose suffering cannot be relieved by palliative
care or social support services, or even by love, we are disbeliev-
ing the accounts of people who know more about their own suf-
fering than we ever could. We owe it to them to do all we can to
provide the care and support that will help them avoid the ‘loss
of sclf’ that commonly prompts requests for assisted dying, but
when we cannot do any more, [ will argue that we also owe it to
them to honour and respect their desire for a peaceful death.

II. WHY WE SHOULD TRY

There is, most commonly among a subset of patients suffering
from terminal conditions — such as cancer and motor neurone dis-
ease — a strong and understandable desire for more control over the
dving process which they know lies ahead of them. In the West,
most people now die from degenerative diseases, like cancer, which
can result in a slow and drawn-out decline. As well as prolonging
patients’ lives, medicine has also prolonged and medicalised the
experience of dving, with more and more of us expetiencing pro-
tracted, institutional deaths. Life-prolonging technologies not only
enable us to live longer, but are also responsible for ‘the ever length-
ening twilight that divides lifc tfrom death.”

Of course, all of us will die, and so the choice is not between
an assisted death and not dving at all. Rather, and to put it bluntly,

" I'W Furlow, *Euthanasia and the Tvranny of Technology™ in M Kohl (ed),
Bencficent Enthanasia (New York, Butfalo Books, 1975).
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the options are dying now or dying later. In choosing an assisted
death, a patient is essentially opting for an earlier death, over
which they are able to exercise some control, in preference to a
later death, where control may be absent, and which may be pre-
ceded by a period of extreme dependency.

All ot the available evidence suggests that what people fear
most towards the end of life is seldom pain, but what 1 will refer
to as ‘loss of sclf’. Surveys from Oregon and the Netherlands
consistently show that the principal motivatons for seeking
assisted death are loss of autonomy (in Oregon in 2009, this was
cited by 96.6 per cent of people who sought access to assisted
suicide); loss of dignity (91.5 per cent); decreasing ability to par-
ticipate in activitics that made life enjoyable (86.4 per cent) and
losing control of bodily functions (52.5 per cent). Inadequate
pain control, or concern about it, was much less commonly cited
(10.2 per cent).”

In one study of the reasons for people’s interest in assisted sui-
cide, a patient with metastatic lung cancer explained what he
meant by his fractured sense of dignity:

And T was on the commode and | had to be wiped and 1 just about
cried my eyes out because of . . . vou know, I never felt . . . I said to
the nurses, God, who would have ever thought it would ever come
down to this. I got these diapers or whatever it is that they call it . . .
And that’s presenting a problem. 1 don't like to think of myself as
that. Things like that. That’s my dignity and it comes down to npes
of things like that really . . . So 1 get mad.”

And a study of people living with AIDS again found participants
used the notion of “dignity’ to describe their experiences:

You've become a bag of potatoes to be moved from spot to spot,
to be rushed back and forth from the hospital, to be carried to
your doctors’ appointments or wheeled in a wheelchair, and it really

* Oregon Department of Human Services, Taelth - lnnal Repart on Oregon’s Death
with Dignity et (2009) www.oregon.gov /D 1S/ph/pas/docs/vr1 2-tbl-1.pdf.

" HN Chochinov, T Hack, T Hassard, 1) Kristjanson, S McClement and
M farlos, “Dignity in the Terminally I A Cross-Sectional, Cohort Study” (2002)
364 The Lancet 2026=30.



