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for Sammy, Julia, and Sasha,

and the other babies of 1997

May they thrive in a society that
genuinely respects its children



PREFACE

The idea for this book began to develop in the fall of 1988
when I visited the University of Toronto Faculty of Law. Like
most Americans, | knew very little about Canadian law and
society. I did not expect Canada’s legal regime to differ much
from ours, and I did expect its legal system to reflect a respect
for our two hundred years of constitutional jurisprudence.
What I learned about Canadian constitutional law was that its
protection of individual rights differed markedly from the
American model. For example, while the United States was
involved in a bitter fight over affirmative action, Canada’s
Charter of Rights protected it. Whereas the United States was
considering whether to adopt any federal family leave policy
at all (and, of course, only unpaid leave), the government of

Ontario was expanding its already generous family leave leg-
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islation to encompass the possibility of nearly one year of paid
leave.

The possibility of a different balance among the state, the
employer, and the family became even more apparent when [ was
asked to give the keynote address at a disability rights conference
sponsored by Griffiths University in Brisbane, Australia, in 1996.
Visiting Australia gave me an opportunity to learn more about
how other common law countries had developed laws regarding
disability discrimination. My research on the laws of Australia,
Canada, and the recently passed law of Great Britain revealed
great divergence among these countries. Although the United
States was the first of these countries to pass a comprehensive
statute to protect against disability discrimination, as interpreted
by the courts its current protections are often the narrowest of
these countries.

[ also heard a different style of rhetoric in Australia, com-
pared with the United States, in regard to the state’s obligation
to persons with disabilities. Whereas the United States’ rhetoric
is often based on the presumptions of a laissez-faire economy,
Australia’s rhetoric usually presumes that the state should have
an active role in the lives of all its citizens.

This opportunity to study the legal systems of Canada and
Australia gave me a new perspective on the presumptions of the
American legal system. It has become commonplace in Ameri-
can law schools to presume that “law and economics” will dom-
inate legal decisions with their consideration of utility and effi-
ciency. Increasingly, we have not asked our students to consider
the human values that underlie our choices within the law. This
presumption also extends to the political arena, in which politi-
cians compete over how much they can cut back on aid to poor

mothers, without considering the impact on our next generation
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of children. The debate about social welfare in Canada and Aus-
tralia seems more embedded in the human values of love and
compassion toward our present and next generation.

The subtitle of this book—The Worker, the Family, and the
State—reflects the tripartite division that we usually see in the
United States when we discuss the worker and the family.
Although our usual presumption is that these categories are
three separate units, it is time that we began to see that parent-
ing is work and that the state should play a crucial role in eas-
ing the family responsibilities of parents, regardless of how
much money they earn outside their home. Other countries
have a more integrated notion of the worker, the family, and the
state, but without moving toward a socialist economic system.

These comparative observations led me to conclude, reluc-
tantly, that the United States has moved toward what in this
book I term hypercapitalism—a capitalism that is overly enam-
ored with laissez-faire economics and insufficiently concerned
with our health and well-being. Fortunately, the tide may be
turning. Even financier George Soros recently criticized Amer-
ica’s devotion to hypercapitalism. Accordingly, I hope that this
book arrives at a good moment in our national debate about the
relationship between the citizen and the state and that I can help
put back the needs of people into the American model of capi-

talism.
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THE TATTERED SAFETY NET

Isabelle Dumont, a legal immigrant to the United States
from Haiti, works for the Bayer family. In return for taking
care of their children while they are at work each day (from
at least 8 A.M. until 6 P.M.), she is paid $250 per week. When
the family goes on vacation, she has her own (unpaid) vaca-
tion. Because she is not a U.S. citizen, Isabelle is not eligible
for Medicaid, and she cannot afford private health insurance
on her modest wages. Isabelle brings her own daughter, Med-
ina, to work with her each day and finds it exhausting to jug-
gle the child care responsibilities of another family’s children
along with those of her own. Isabelle is worried about retir-
ing someday because the Bayers do not contribute to Social
Security on her behalf. When she asks about this, Mrs. Bayer
tells her it is in her best interest that they do not, because if
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they did, Isabelle would also be responsible for Social Security
taxes.

When Isabelle heard that the federal minimum wage was
being raised, she asked Mr. Bayer if she was entitled to a pay
increase. Mr. Bayer smiled and said, “You're not covered by fed-
eral wage and hour laws because you are a domestic worker.”
Because Isabelle’s immigration status is dependent on her being
employed with the Bayers, she has to look the other way when
Mr. Bayer makes lewd comments or touches her in ways that
she finds unwelcome.

Isabelle lives on the margins of American society. If she
becomes pregnant again, she can expect no assistance from the
state. Even if she becomes a U.S. citizen, she would have to work
for an employer who employed more than fifty people in order
to qualify for twelve weeks of unpaid leave (which she could
never afford) after giving birth. Even her poor, native Haiti has
better maternity benefits than the rich United States does. And
her quality of life would fall even lower if she developed any of
the disabilities that seem to run in her family—diabetes and
hypertension in particular—because of the few health insur-
ance benefits and work opportunities available to her.

Even though Isabelle keeps hearing that America has great
civil rights laws, they do not apply to her because she is part of
the underpaid contingent workforce. She is hoping that her
daughter will do well enough in school to win a college scholar-
ship someday, but she has been warned that the special schol-
arship programs for racial minorities have been eliminated in
her state following a recent Supreme Court decision. It does not
seem fair to her that the Bayers are confident that their chil-
dren will attend Harvard someday, since both parents are
alumni of that institution. When Mr. Bayer sends in his contri-
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bution to the school each year, he chuckles that it is really his
children’s insurance policy.

Isabelle has considered trying to juggle school with a part-
time job in order to become a licensed practical nurse. It is
unlikely, however, that she would find the conditions in that
profession any better than those in her current situation. Not
only do licensed practical nurses have to perform more and
more menial jobs because of the continual layoffs of nurses, but
they also are not allowed to unionize because at their $7 per
hour wage, they are considered to be “supervisors” exempt
from the labor law’s protection. Ironically, highly paid profes-
sional employees like airline pilots are allowed to join a union.
In the United States, it is hard to understand who is worker and
who is management.

Isabelle has heard that the best nanny jobs these days involve
working for people with political aspirations. Such employers
actually seem to fear that they may someday be criticized for
shirking their responsibilities to pay Social Security taxes. But
these people also are not hiring recent immigrants. Indeed, some
of them are actually hiring unemployed white elementary
schoolteachers to cradle their infants. Isabelle has seen these
high-priced nannies at the park—they have no idea how to calm
a screaming infant or discipline a bratty child. Their academic
degree, she realizes, makes them qualified in a way that she can-
not match, despite her decades of child care experience. She is
determined that her own daughter will have the credentials that
matter in this capitalist society so that she, too, can hire some-
one to take care of her children. America is the land of opportu-
nity, she remembers. Whose opportunities, she wonders. . . .

Isabelle’s friends who emigrated to Canada report a different
story. They have health insurance, and those who live in Quebec
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receive some state support if they have children. In Canada,
immigrants can work in child care centers where they actually
earn a living wage with several paid weeks of vacation each year.
(Isabelle has inquired about working at the local child care center,
but the conditions and benefits are no better than at the Bayer
residence.) From Isabelle’s perspective in Haiti, North America
looked like a uniform monolith. She is now beginning to wish she
had heeded people’s warnings that despite its thriving economy,
America’s version of capitalism is actually impoverished.

Isabelle’s story goes virtually unheard in the United States.
When Zoe Baird and Kimba Wood were unable to be confirmed
as U.S. attorney general because they had employed noncitizen
nannies, the political response was to expand the Social Security
exemption for these wealthy employers rather than to try to
improve the nannies’ working conditions. Little thought was
given to the fact that the United States’ treatment of domestic
workers harms the workers themselves as well as the country’s
next generation of children. Working parents scramble every-
day to find safe and nurturing environments for their children,
with almost no federal subsidy of child care, whereas wealthy
parents receive increasing subsidies for their use of low-paid

immigrant labor in their homes.

This book tells Isabelle’s side of the story. Chapter 2 questions
why affirmative action for privileged white people in the form of
alumni preferences go unnoticed while affirmative action for
racial minorities is criticized and said to contribute to the
“stigmatization” of racial minorities. Why is no stigma attached
to the privileges extended to the ultrarich? In chapter 3, I com-

pare judicial interpretations of the Americans with Disabilities
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Act with interpretations of similar statutes in Canada, Australia,
and Great Britain. Although the United States was historically
the leader in enacting protection against disability discrimina-
tion in employment, the United States is the only one of these
countries that sometimes excludes from coverage people with
insulin-dependent diabetes or hypertension. Why do U.S. courts
render such narrow interpretations of disability discrimination
law? In chapter 4, I discuss pregnancy-related issues, in which
the United States consistently fails to provide meaningful pro-
tection to pregnant women, fetuses, or newborn children, in
comparison with Canada and western Europe. Why does the
United States not show more concern for the well-being of the
next generation? Chapter 5 connects the homophobia underly-
ing American law and the country’s militaristic and moralistic
style of capitalism. Why do the principles of laissez-faire capital-
ism disappear when issues involving gay men and lesbians arise
under the law? In chapter 6, Isabelle’s plight is connected to that
of all unprotected workers in the United States—the contingent
workforce consisting of nearly one-third of all American work-
ers and especially women, the poor, racial minorities, and recent
immigrants. Why does the United States consistently exclude
the most underprivileged workers from meaningful workplace
protection? The last chapter considers the story of Isabelle’s
daughter, Medina. She will be sorely disappointed if she expects
the principles of laissez-faire capitalism to apply to her dreams
and aspirations as the daughter of a legal immigrant. But if we
use our imagination, we can conjure up a better life for Isabelle,
Medina, and all of us who strive to combine family and work
with the assistance of our government and society.

In each chapter, we see that the uniquely American response
to the needs of the worker and the family is sometimes justified



