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Introduction

While debate on European federalism often implies the transformation of the
Union into a federal state, federalism as a principle of organizing political authority
is not inevitably attached to statehood. In fact, the division of power between the
‘federal’ and the ‘component’ state is much more complicated in the EU than in
traditional federations. Two issues invite enquiry in any study of the delineation of
powers in EU Law: First, the degree of permanence of the nation state. This needs
to take into account the shift of constitutional authority from Member States to a
paradoxical organization, such as the EU, which possesses powers of coercion
independent from the state itself. Second, the width of the democratic base of
the Union’s ‘institutional dynamic’ of cooperation and consensus. This, it should
be noted, does not mechanically reproduce a system of parliamentarism but rather a
complex system of checks and balances. All of the above convey a contradictory
image of the EU as a contested project: an ever-closer Union of States and peoples
with, on the one hand, a growing democratic legitimacy and, on the other hand, a
supranational community with blurring responsibilities and powers, which lacks
the legitimacy of a fully fledged democratic political entity.

The allocation of and differences in the scope of the EU’s competences and
decision-making abilities is a matter of great concern and has always been in the
centre of the integration process. Not only does this explain how the Union has
been incrementally expanded beyond the provisions of the original Treaties but it
also raises questions as to whether any consensus is possible about the form of
European cooperation in the future. The aim of this book is twofold: (i) to thor-
oughly examine the manner in which the principle of division of powers has
developed in EU Law over the course of European integration and (ii) to cast
light on the path towards a more efficient delimitation of internal competence
between the main actors in European integration: namely the EU and the Member
States. The book focuses specifically on the law of the First (European Community)
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Pillar and is divided into eight chapters. The purpose of these chapters varies
from an evaluation of the place of the ‘competence provisions’ in the current and
future EU Treaty structure; the identification of the scope and the limits of the
powers of institutional actors involved in EU decision-making; an observation of
the contribution of the Court of Justice in declaring the pre-emptive effect and
overarching precedence of Community law; a detection of areas where ‘creeping
competence’ occurs; and finally, an assessment of the constitutional checks and
balances available to Member States against any unprecedented expansion of
EU competences.

The gradual evolution and exercise of EU internal competences through suc-
cessive Treaty amendments is discussed in Chapter 1, reflecting upon the alteration
in the Union’s constitutional and institutional architecture, which this has caused as
well as its policy profile. The transformation of ‘Europe’ from a technocratic
organization to ‘an ever-closer Union of States and people’ has come at a price.
The Union’s growth from the six original Member States to its most recent enlar-
gement to twenty-seven has been accompanied by tensions and by greater diversity
in the Member States. The more the policy competence of the Union has expanded
over time, the more the balance and boundaries of EU and national competences
have become blurred. For instance, additional powers to act so as to ensure the
functioning of the internal market were granted to the Community by means of
introducing qualified majority voting to Article 95 EC. Additionally, the attain-
ment of a Community objective in the course of the operation of the common
market necessitated the use of Article 308 EC as a ‘catch-all” provision. Although
this was intended to be a residual provision, it has proved to be a wide-ranging
power. These developments have fostered a process of Europeanization of national
polity through the widening and deepening of the EU. But these developments
have also revealed increasing levels of Euro-scepticism as well as political and
constitutional instability. It is argued that the demands from national governments
and regional authorities for clearer limits be set to the Union’s decision-making
power, and the enduring tension over the nature and purpose of European integra-
tion, have been the key drivers of integration and change.

Chapter 2 provides an insight into the Union’s policy process. This process is
seen as an inimitable decision-making practice where ‘horizontal power relations’
between main institutional actors are unstable. Despite institutional instability, and
lack of connection between the Union and the classic constitutional frameworks
most common in the democratic world (parliamentarism and presidentialism), the
three elements that bind together modern democracies (legislative, judicial and
executive) are also apparent within the Union’s multiple levels of administration.
What differs in the EU when it is compared to the nation state is the way these
powers are distributed amongst EU Institutions: First, no power is exclusively
vested in any one of its political institutions. Second, both powers and relationships
between the EU Institutions are themselves subject to change. The study of insti-
tutional balance within the EU is challenging because it consists of a means of
measuring the manner in which Member States influence supranational decisions.
It is argued that the notion of ‘power’ within the Member States is not merely
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synonymous with their external capacity to develop constitutional defences in
order to maintain their national sovereign values. Such power owes much to the
less visible internal influence of supranational decision-making. Member States
are powerful because they can make or break a winning coalition in the Council of
Ministers. Chapter 2 contends that the horizontal division of competences within
the Community also constitutes the site where the vertical division of competences
operates.

The Union’s competence has flourished and expanded over the last fifty years,
creating thereby a unique system that lies midway between a federal state and an
anarchical international system. Different actors coexist within a cooperative hege-
mony of Member States. The EC Treaty has created a new legal order and the Court
of Justice has asserted the direct internal effect, and the precedence of Community
law over the domestic laws of Member States. Chapter 3 considers the status
and effect of Community law on national legal systems and the difficulties in
reconciling Community law with the national constitutional principles. It, first,
examines the appropriateness of the concept of federalism as a description of the
multi-levelled system of governance that exists in the Union, based, as it is upon a
functional division of powers amongst different levels of government. Second, it
observes the two dimensions of the principle of primacy of Community law: its
inception by the Court (absolute primacy) and its reception by the Member States
(relative primacy). Special tribute is paid to the constitutional implications of
EU membership in the UK, in particular the question of the compatibility of the
primacy of Community law with the sovereignty of Parliament: a cultural
challenge to the unique character of the common law system. This chapter con-
cludes by looking at whether the principle of primacy of Community law alone can
sustain the constitutional status of the Union when, compared to federal states, the
Union lacks any historical revered symbols, demos, constitution or state.

Accordingly, Chapter 4 considers the role of subsidiarity as a tool for mon-
itoring the jurisdictional limits of the Community’s legislative competence; that is,
the regulation of transnational aspects that cannot be sufficiently regulated by
national action. It begins by looking at its definitional origins as a principle of
good governance aimed at delegating executive functions to central institutions. It
then focuses at its adoption by the Community. This involves an assessment of the
current ill-designed mechanisms of judicial review used by the Court of Justice and
the potential role of national parliaments to monitor its implementation and
exercise. It is argued that the minimalist hesitancy of the Court to take a critical
approach to subsidiarity can be counterbalanced by the new role to be accorded to
national parliaments under the Treaty of Lisbon (ToL) allowing them to review the
compliance of a legislative act with the principle of subsidiarity. This proposal
constitutes a significant response to the democratic challenge that the Union has
encountered with reference to its decision-making process.

The proposed early warning system (or, otherwise the yellow card) for
national parliaments has a dual purpose. First, it aims to promote a more inclusive
method of political scrutiny in the decision-making process and second, it aims to
enhance the Union’s democratic profile by giving the directly elected national
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legislatures a direct role in EU politics. Indeed, to some, national parliaments are
the major winners of the ToL. Apart from the two relevant Protocols attached to the
Treaty, the new wording of Article 308 EC (Article 352 Treaty for the Functioning
of the European Union (TFEU) of the ToL) obliges the Commission to involve
national parliaments in the procedure for the adoption of measures under this
residual provision. Yet, the victory for national parliaments depends solely on
the weight accorded by them to the assessment of Commission’s drafts. Chapter 4
concludes by posing the question whether the proposed yellow card procedure is
sufficient to guarantee the Union’s compliance with the principle of subsidiarity or
whether more efficient monitoring devices are required. Ultimately, it emphasizes
the importance of a new approach by the Court of Justice. This new approach
should be an effective mechanism for judicial scrutiny of purported compliance
with the principle of subsidiarity as a response to the expanding scope of Com-
munity law-making competence. This scrutiny should occur not only ex post but
also ex ante, when EC legislation is still at a preparatory stage.

The delimitation of internal competence between the EU and the Member States
is neither based on a general constitutional provision nor premised on a strict
categorization of competences within the EU Treaties. At this stage, it should be
noted that a particular conception of the term competences is used throughout this
book. In the absence of a ‘competence catalogue’ and for the sake of clarity, com-
petences are divided into subject-related and objective-related. These categories
draw their titles from their subject-matter (exclusive, shared and complementary
competences) or their internal market objective (the flexibility provisions of Articles
95 and 308 EC). As regards subject-related competences, while it is clear that
any action taken by the Community must have a legal basis either in the Treaty
or secondary legislation and that certain Treaty provisions address the extent of
that power, there is no clear substantive division of powers in the Treaties. The
problem of a clear delimitation of internal Community competences lies in the
fact that those competences attributed to the supranational level cannot be regarded
separately from those attached to the intergovernmental arena. Instead, competence
in EU law is based on an interaction between the two levels. With reference to
objective-related competence, the Court has propounded a restrictive interpretation
of the conditions under which the EU Institutions can rely upon Article 95 EC,
especially as a way of overcoming restrictions on Community competence in fields
other than the internal market. Similarly, the Court has recognized that new Com-
munity competences can only be launched through valid legal instruments. Article
308 EC constitutes such an instrument, with the exception of instances where its use
would entail a substantial change in the present Community system, such as the
entry of the Community into a distinct international institutional system, such as
the European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR).

Although, EU competences are not comprehensive enough to threaten the
statehood of the Member States, one cannot dispute that they impinge on nearly
every field of national legislation. The aim of Chapter 5 is to provide an insight
into the main categories of subject-related competences (exclusive, shared and



