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PREFACE

This volume must be deemed to have reached due maturity even by the venerable
standards of the Society’s cellars. A collection of early moots was first proposed
by Professor Thorne in 1949, as an appendix to his edition of early readings.
Parts of the French text of the Inner Temple discussions in MS. Harley 1691 and
MS. Hargrave 87 were set in galley proof in 1951, but the decision was made to
split the volume into two and to expand the collection of moots. Volume I
(Readings) was published in 1954. Ten years ago Professor Thorne entrusted
Volume II to me, and much of that time has been spent looking at manuscripts.
Among the new finds were a number of ‘moot books’ and collections of set
problems which, somewhat to our surprise, carried the history of mooting back
to the time of Edward III and even established a link with the law teaching of the
thirteenth century.

It is not often that one has the privilege to delve into a species of legal
literature which has been almost completely overlooked. This has proved on full
investigation to be a genre too vast for adequate treatment in a single volume.
Indeed, there remains an enormous corpus of neglected and often wrongly
catalogued material, in numerous libraries: 186 items are listed in an appendix to
the introduction. We have therefore decided to keep to the original title and
concentrate on the fifteenth century, for which century alone there is enough
surviving material to make selection difficult. The bulk of the volume (Part III)
consists of Inner Temple discussions from the 1480s and 1490s, these being the
earliest substantial series to survive. Parts I and II are devoted to moots in the
strict sense of the word, as represented by the moot books (Part I) and a recently
discovered manuscript in the Wiltshire Record Office (Part II). We considered
including the fourteenth-century Quaestiones de statutis, but have contented
ourselves with an illustrative selection from these and other early texts, hoping
that someone will tackle the fourteenth-century learning exercises as a separate
enterprise. We have also omitted some Gray’s Inn moots from the time of Henry
VIII which were set in proofin 1951; these are entirely worthy of publication, but
there is a good deal of further Gray’s Inn material from that period which would
need to be compared. We earnestly hope that the publication of readings and
moots will not be allowed to die with the appearance of this instalment. Further
volumes on the sixteenth and seventeenth centuries would be highly instructive.

The preface to Volume I undertook that a general account of late medieval
legal education would appear in Volume II. With considerable trepidation, I
accepted Professor Thorne’s invitation to fulfil that undertaking alone; and I owe
it to him to acknowledge that he shares none of the blame for the outcome. My
introduction should be read in conjunction with Professor Thorne’s introduction
to Volume I, since I have not thought it necessary to repeat, let alone rewrite, his
account of the fifteenth-century readings. I have not yet carried out the other
promise, to supply a catalogue of known readings; that work is well under way,
but will best be published separately. J.H.B.
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INTRODUCTION

1 ORIGINS OF THE LEARNING EXERCISES

Although the subject of this volume is the system of learning exercises in the
inns of court and chancery, the origins of that system must be sought in the
century before the inns came into existence. We shall probably never know
exactly when the inns were established, if only because their emergence was not
the kind of event which attracted contemporary attention. There was no specific
event at all, in the sense of an identifiable, datable act of foundation. However, it
is quite certain that a course of instruction in the common law evolved at least
half a century before the inns first appear in the light of history, and it seems a safe
assumption that there was a law school or studium' of some kind in the period
before the collegiate system developed and took over its functions. In that
respect, as in others, our legal ‘university’ followed the same process of evolution
as our academical universities.

Of the nature of this thirteenth-century studium of the common law of
England we shall never know very much.? We do not know who the teachers
were, what qualifications they possessed, where they taught, or whether there was
any organisation of teaching beyond the private arrangements of individual
teachers. What we do know about the form of instruction is derived from the
surviving texts which their teaching generated. Some of these texts have been
known for a long time, some are only just coming to light; but even those in the
former category have not all been recognised as being the products of a law
school. Those which most obviously convey the strong impression of being in a
medieval class-room’® are the materials now known as Brevia Placitata® and
Casus Placitorum.’ The latter, in Plucknett’s happy phrase, ‘positively reeks of
chalk and duster and ink’.® Plucknett rightly observed that one of the most
important implications of these texts is the existence of a school of common law
in or before the time of Edward 1.7 They also show us something of the methods
of that school. Law teachers soon learn that legal principle is best conveyed
through examples, and so we need not be surprised to find that already in the
thirteenth century law teaching was based heavily on cases - sometimes real,

| Fortescue in the 1460s used this word for what the Tudors would call the Third University of
England: De Laudibus Legum Anglie (S. B. Chrimes ed., Cambridge, 1942), 116.

2 The best introduction is by P. Brand, ‘Courtroom and Schoolroom: the Education of Lawyers in
England prior to 1400’ (1987) 60 BIHR 147-165.

3 Plucknett’s words: Early English Legal Literature (Cambridge, 1958), 90.

4 See Brevia Placitata (G. J. Turner ed., 1951), 66 Selden Soc. (for 1947), which was completed by
Plucknett. The earliest text is dated to around 1260.

5 See Casus Placitorum and Reports of Cases in the King’s Courts (W. H. Dunham ed., 1952),
69 Selden Soc. (for 1950). These texts seem mostly to date from the 1260s and 1270s.

6 Early English Legal Literature, 90. Cf. 66 Selden Soc. at p. 195: ‘Both Brevia Placitata and Casus
Placitorum . . . bear evident traces of the classroom and address readers who were assumed to be
familiar with its atmosphere.”

7 Brevia Placitata, 195.
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xvi INTRODUCTION

sometimes imaginary — and that learners were invited to participate in the
discussion of such cases. If we recognise in this case-method of instruction the
origins of the moot, we must nevertheless remember that neither at this period
nor three centuries later were moots uniform in character and purpose. As will be
shown later, there have been several different ways of using hypothetical cases for
instruction and exercise; and the term ‘moot’, which we have for convenience
taken as a generic description of all exercises involving discussion pro and contra,
was not used by contemporaries in such a comprehensive sense.

Lectures and disputations

The basic method of instruction, both in the universities and in the school of
common law, was the lecture. A lecture, as the name implies (lectura, lectio), was
originally a ‘reading’ of some text which required exposition — in the university
law schools usually part of the Digest or the decretals. The lecturer would
typically read the text, perhaps by dictation, summarise its purport, indicate any
distinctions to be drawn in its interpretation and then illustrate and test the
learning thereby generated with a series of problems or quaestiones.® Powicke
considered that in the universities the lecture became in the twelfth century ‘a
series of questiones raised by the master of his hearers’, but that by the end of the
century the dialogue form of the earlier lectures ‘gave way on the one hand to a
lecture which, though still studded with questions, was primarily an exposition,
and on the other hand to the formal questiones disputatae and quodlibetae’.’
Academical exercises were thus split into two branches: the lecture, with
accompanying questions, and the formal disputation, detached from lectures, in
which the learner played a more active part.

The development of quaestiones disputatae in the theology faculties received a
great deal of attention in the 1930s, and many texts of questions have been
printed.'® In theological disputations the quaestio was usually abstract in form,
beginning utrum . . ? or an . . ?. In the law schools, however, there was the added
refinement of a ‘case’ — a specific problem with hypothetical facts — upon which
the question would be framed. This form of law disputation was established in
the second quarter of the twelfth century with the questions of Bulgarus (d.
1166), and was probably modelled on the kind of argument which would have
occurred in court. The question posed at the end of the problem was usually a
specific question of law or procedure, in the words queritur an . . ?. But by the end
of the century it was also common to conclude generally, queritur quid juris sit?,

8 See the remarks of Pietro Peregrossi (d. 1295), introducing a course of law lectures at Orléans in
about 1260: H. Rashdall, The Universities of Europe in the Middle Ages,1(2nd ed. by F. M. Powicke,
Oxford, 1936), at p. 218. For the date and authorship, see E. Meijers, ‘De Universiteit van Orleans in
de xiii® eeuw’ (1921) 1 RHD 462-464.

9 F. M. Powicke, ‘Additional Note’ in Rashdall, Universities of Europe, 1, at pp. 490, 493.

10 For such disputations at Oxford and Cambridge in the time of Edward I, see A. G. Little and
F. Pelster, Oxford Theology and Theologians c. A.D. 1282-1302 (Oxford, 1934), being vol. 96 of the
Oxford Historical Soc. The earlier of the two MSS. discussed (MS. Assisi 158) has questions from
Cambridge as well as Oxford. A call for more work on disputations in Arts has been made by FrJ. A.
Weisheipl, ‘Curriculum of the Faculty of Arts at Oxford in the early 14th Century’ (1964) 26 Medieval
Studies 143-185.
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which seems roughly analogous to the modern ‘Discuss’. Questions in that form
might raise a series of different points, and part of the exercise would be to
identify them. There was considerable variety in the structure of the questions;
the texts range in character from direct reports of arguments (reportationes) to
compilations of questions by redactors (quaestiones in scriptis redactae)." But the
essential structure of a law disputation is constant: (1) the casus, or problem;
(2) the quaestio, whether general or specific, arising from the problem; (3) the
disputatio, consisting of the arguments pro and contra; (4) the solutio, sometimes
called the determinatio or responsio, expressing any authoritative answer or
ruling given by the teacher.

Reports of such exercises from the English law faculties are not numerous,
but there is a surviving Oxford series from the late twelfth century. A case from
this series, concerning a decretal of Alexander ITI and the privileges of the knights
hospitaller, with the solutio of John of Tynemouth, has been printed.'?

A dated disputation from Oxford, over a century later (1318), shows the
exercise in its classical form.'? It is headed ‘Questio disputata per M. Benedictum
de Paston anno domini mccc octodecimo’. As was customary in the law schools,
the people in the problem are given fictitious Roman names (Titius and Sejus). A
rector leased his church to a clerk who was his parishioner; the vicar took tithes of
milk and wool from the lessee’s animals; the animals were removed to the rector’s
house; and a dispute arose as to the tithes. The question is framed generally,
queritur quid juris? There are anonymous arguments, begining ‘ex parte Seji’,
then by an unnamed bachelor, by the responsalis, and one attributed to Benet of
Paston himself.

From the same generation we have the report of two more elaborate
disputations in canon law at Cambridge. 14 The first is anonymous and concerns a
presentation to a benefice by the bishop of Norwich.!® The second is headed
‘Questio disputa per M. Johannem de Atone, Doctorem in Decretis, et responsa
per M. Walterum de Elvedene’. Acton, the celebrated commentator on the
constitutions of Otto and Ottobuono, was a doctor of both laws by 1335,6 and

11 The previous paragraph is based on H. Kantorowicz, ‘The Quaestiones disputatae of the
Glossators’ (1939) 16 RHD 1-67. The principal literature on canonical disputations is reviewed by
G. Fransen, ‘Les quaestiones des canonistes’ (1956) 12 Traditio 566-593; C. Lefebvre, ‘Quaestiones’
in Dictionnaire de Droit Canonique, viu (Paris, 1965), cols. 407-418. For further reading on the
disputations of the glossators and commentators, see P. Weimar and N. Horn in Handbuch der
Quellen und Literatur der neueren Europdischen Privatrechtsgeschichte, 1 (H. Coing ed., Munich,
1973), 144-147, 241-249, 324-325, 333-336.

123 A. Brundage, ‘A 12th Century Oxford Disputation concerning the Privileges of the Knights
Hospitallers’ (1962) 25 Medieval Studies 153-160.

13 BL Royal MS. D. VI, fo. 1 (added on fly-leaf).

14 Gonville & Caius College, Cambridge, MS. 483, ff. 4'—6, 275. The MS. also contains (fo. 3")
four cases which mention Cambridge and Ely. The first ends queritur an possit?, the second and third
queritur quid juris?, and the third ends with a specific question and some notes.

15 Most of the fellows of Trinity Hall came from this diocese, and their college was expressly
founded to promote the interests of the diocese: see J. H. Baker, ‘Dr Thomas Fastolf and the History
of Law Reporting’ (1986) 45 CLJ 84-96, at pp. 88-89.

16 L, E. Boyle, “The “Summa Summarum” and some other English Works of Canon Law’ (1965),
in Proceedings of the 2nd International Congress of Medieval Canon Law (Vatican City, 1965), 415-
456, at p. 418.
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this disputation probably took place within a decade of the Oxford specimen.
The question concerns Titius, rector of a church in the Rochester diocese, who
entered the Austin Friars in Cambridge'” and then left around the end of his first
year; after a spell in the outside world he joined the Friars Preachers and was
professed; and a dispute arose between the two orders as to the fruits of the
rectory. The question in both cases is the general, evidently now standard,'®
queritur quid juris? There is in these Cambridge reports a further refinement.
After the problem is stated, there follows a clause by clause analysis of the
problem, in the manner of a gloss, which is mainly concerned with the definition
of terms; and at the end of this analysis, which is perhaps that of the doctor
propounding the question, the question is repeated. The opening speaker then
begins by stating the number of points (dubia) which occur in the question, after
which each of the points is argued, anonymously, pro and contra.

Exercises in the common law

So far as we can tell, the very same system — with the sole exception of the
introductory analysis found in the Cambridge text — was used in the teaching of
the common law around the beginning of the fourteenth century. The early
common-law lecture is elusive, because surviving treatises do not purport to be
reports of oral instruction; but there is a convincing case for supposing many of
our early treatises to have originated in the lecture room.! Our common-law
teachers did not have texts to ‘read’ in the literal sense, until they took to reading
on the statutes;? but they used forms of writs and pleadings as the basis for their
lectures, and they also lectured on procedure.?! Hengham Magna, though
probably not itself a lecture course, may reflect this genre, since it is an exposition
of the law in the 1260s?? studded with rhetorical questions. The questions are
often posed with the cant phrase Quid juris?,>® the hallmark of a university law
disputation.

The manuscripts collected in the editions of Brevia placitata and Casus
placitorum seem to preserve on parchment different aspects of a lecture course
given in the 1260s, or even the 1250s, on the procedure of the central royal courts;
indeed, some of the contents have found their way into both printed volumes.
The teacher took as his text the writs and counts themselves. Many of the

17 Founded in 1290.

18 Professor P. G. Stein informs us that the question quid juris? is still used in Scottish law
examinations.

19 Brand, ‘Courtroom and Schoolroom’, 154-157.

20 Perhaps early in the 14th century: below, p. xxv n. 64.

21 The evidence for such courses in the 1270s and 1280s is discussed in Brand, ‘Courtroom and
Schoolroom’, 151-155.

22 For the dating (1260-1272) and a rejection of Hengham’s authorship, see P. Brand, ‘Hengham
Magna’ (1976) 11 Irish Jurist (N.S.) 141-169. Dr Brand discusses the names occurring in the
examples, and shows that they were real people. It is possible that they were litigants, though no
record of the lawsuit has been found, and an alternative suggestion is that they may have been fellow
lawyers. We shall see that in later moots lawyers used each other’s names.

2 Radulphi de Hengham Summae (W. H. Dunham ed., Cambridge, 1932), 38, 39, 40, 44, 45, 47.
The author twice calls his answer a Solut.io: ibid., 40, 47.



