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Introduction

In the United States it is hard to commit large-scale wrongs without the
involvement of lawyers. Sure, you can rob a bank or shoot someone, but the
really big stuff —accounting gimmickry leading to the collapse of Fortune 50
companies, fraudulent schemes to defraud the Treasury out of billions of dol-
lars in tax revenue, and the defiance of human rights exhibited by the United
States in the aftermath of the September 11th attacks—almost always occurs
with either the active involvement or the acquiescence of intelligent, sophisti-
cated, elite lawyers. When these scandals become publicly known, commen-
tators on newspaper op-ed pages, television news programs, and weblogs ask
with genuine or mock surprise: “Where were the lawyers?”' The answer is of
course that they were right in the thick of things, so the next question that
inevitably follows is, “What is wrong with lawyers’ ethics?” A tacit assumption
often underlying this question is that lawyers™ ethics is a branch of ordinary,
common, everyday morality—ethics for people as people, not as occupants of
defined social roles. Occasionally defenders of lawyers do try to argue that the
ethics of lawyers is different, but this has a way of coming off as elitist, as if the
bar is demanding special privileges to violate the rights of others without com-
ing in for moral criticism as a result. When two law professors defended the
advice given by executive branch lawyers on the treatment of detainees, which
apparently had the effect of permitting torture in some circumstances, they
called the memos outlining the legal case for torture “standard fare, routine
lawyerly stuff.”? Not surprisingly, this did not sit well with people who believed
that lawyers’ ethics ought to closely track ordinary-person ethics. Since we
know, as regular decent folks, that torture is a grave moral evil, surely there
must be something terribly wrong with a system of professional ethics that
regards advising on the permissibility of torture as routine.

One way to reach this conclusion is to rely on the horribleness of torture,
in the same moral terms that any sensible human being would recognize. If
it is a moral failure of the highest order to inflict suffering on a helpless per-
son, then it is at least a serious secondary wrong to provide legal advice to a
government that is contemplating the use of torture. Lawyers can be faulted
for advising their clients that torture is legally permissible, without attempt-
ing to dissuade them on moral grounds. Alternatively, they may be faulted
for concluding that anything so plainly a violation of moral norms could ever
be legally permitted. Similar arguments could be raised against lawyers who
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helped Enron structure transactions that concealed the true financial condi-
tion of the company, leading to its collapse and the losses of thousand of jobs
and hundreds of millions of dollars of investors’ wealth. For any high-profile
legal ethics scandal, there seems to be a way to describe the lawyers” conduct
straightforwardly in moral terms, leading ineluctably to the conclusion that
lawyers deserve the labels of liars, cheats, and even torturers. Having worked
within a professional role is no excuse —lawyers can be blamed for the harm
they assist in because they remain persons, bound by ordinary morality, even
when acting in a professional capacity. Critics of the legal profession thus
urge lawyers to take personal moral responsibility for their actions, or to aim
directly at achieving justice, when they represent clients, either in litigation or
in transactional or advising matters.?

This book approaches this problem in a very different way. It is about po-
litical legitimacy, not justice or ordinary morality. Political legitimacy is the
property that political arrangements have when they deserve the respect and
allegiance of citizens, even if citizens disagree with particular laws or regard
them as unjust. Legitimacy is a normative notion, having to do with the rela-
tionship between state power and citizens. The aim of this book is to ground
the duties of lawyers on considerations relating to democratic law-making and
the rule of law, so that the ethical value of lawyering is located in the domain
of politics, not ordinary morality. This book defends an ethical position that
should be familiar to practicing lawyers, with one important difference. Prac-
ticing lawyers, and many legal scholars claim there are good moral reasons
why a lawyer is justified in acting on the lawful interests of her client, not-
withstanding the interests of nonclients that would otherwise give someone a
reason for acting in another way. The theory of legal ethics I will set out here
places fidelity to law, not pursuit of clients’ interests, at the center of lawyers’
obligations. Law deserves respect because of its capacity to underwrite a dis-
tinction between raw power and lawful power, so that it becomes possible for
the proverbial little guy to stand up to the big guy, and say, “Hey—you can’t
do that to me!” Law enables a particular kind of reason-giving, one that is in-
dependent of power or preferences. Citizens can appeal to legal entitlements,
which are different from mere interests or desires, because they have been
conferred by the society as a whole in some fair manner, collectively, in the
name of the political community. This is an appeal to the political legitimacy
of entitlements, and only indirectly to morality, because citizens accept for
moral reasons the legitimacy of laws enacted through fair procedures. Unlike
the dominant tradition in academic legal ethics, it is not an appeal directly to
ordinary morality, justice, or the public interest.*
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Popular discourse about the law includes a significant strand of approval of
law-breaking, if done in the service of justice. This is true even of lawyers, who
are often portrayed in novels and films as morally bankrupt to the extent they
comply formalistically with the law, and heroic to the extent they are willing
to bend the rules in pursuit of substantive justice.’ Lawyers know that people
who deal with the law often experience it as an irritant or an obstacle in the
way of something the client would very much like to do. Business lawyers in
particular are accustomed to being criticized as deal-breakers, impediments
to exploiting some lucrative opportunity. “So what if the law technically says
we can’t do such-and-such,” clients sometimes say. “Your job is to figure out
ways to do what we want.”® Implicit in this stance is the idea that the law is not
entitled to respect as such, but has only instrumental value for citizens. If there
is some possibility of getting caught and punished, then a prudent person will
follow the law, but if clever lawyers can figure out a way to escape detection,
gum up the enforcement process, or otherwise avoid legal penalties, then le-
gality alone does not supply a sufficient reason not to engage in this evasion.

A similar attitude toward lawyers and legality has been evident in the de-
fense of the Bush Administration’s conduct of the so-called war on terror by
lawyers accused of wrongdoing. When one of the principal legal architects of
the Administration’s response, John Yoo, said that the U.S. Supreme Court’s
Hamdan decision “made the legal system part of the problem, rather than part
of the solution to the challenges of the war on terrorism,”” he was reflecting
the attitude that the law is only instrumentally valuable, and if it stands in the
way of accomplishing some important policy goal, then it should be nullified.
Yoo is actually quite candid about this, saying that “law is not the end of a mat-
ter; indeed, it is often the beginning.”® In his view, lawyers should be blamed
for making a fetish of legality— “look[ing]| to the law as if it were a religion or
a fully articulated ethical code ... relieving us of the difficult job of making a
choice.”

Although it is true that law does not end debate in moral terms about a mat-
ter, and people may engage in public criticism, protests, civil disobedience,
and other acts designed to change the law, Yoo’s stance cannot be the ethics
of lawyers. If the concept of legality means anything, it is that there is a differ-
ence between the law and what someone —a citizen, judge, or lawyer —thinks
ought to be done about something, as a matter of policy, morality, prudence,
or common sense. While citizens may resent the law and resist its application
in some cases, lawyers are charged with an obligation to treat the law with
respect, not merely as an inconvenient obstacle to be planned around. The
observation that one can make a fetish of legality tends to resonate because
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it may appear that in calling upon lawyers to respect the law, I am defend-
ing an ethical system suitable only for sheep, not autonomous moral agents
who are expected to take responsibility for their actions. In a reasonably well-
functioning democratic political order, however, the law is not the imposition
of some alien power, but a collective achievement by people who share an
interest in living alongside one another in conditions of relative peace and
stability. It is the product of procedures that enable citizens to resolve disagree-
ments that otherwise would remain intractable, making it impossible to work
together on common projects. To use John Yoo’s example, the September
11th terrorist attacks created a host of major policy-making challenges, such
as: how privacy concerns should be weighed against the need for law enforce-
ment officials to acquire information (reflected in the Patriot Act and the
NSA’s warrantless wiretapping program); whether detainees alleged to have
been associates of al Qaeda should be treated as prisoners of war for the pur-
poses of applying the Geneva Conventions; and what kinds of interrogation
techniques could be used by the military, the CIA, and law enforcement per-
sonnel, particularly where there was some possibility of learning information
that could prevent future terrorist attacks. The important thing, as I will argue,
is that these questions be resolved through public, reasonably accessible pro-
cedures that enable citizens to reach a provisional settlement of these con-
troversies, to enable cooperative action in response to some collective need.”
Relying on autonomous moral reasoning and deliberation will only perpetu-
ate an intractable debate. This claim stands in contrast with the assumption
(sometimes explicit, sometimes unstated) that a theory of lawyers” ethics must
be based on an obligation to pursue substantive justice. One of the aims of this
book is to rehabilitate the idea of legitimacy as a normative ideal for lawyers,
and to direct lawyers to work within a system that is designed, to a large extent,
to supersede disagreements over what substantive justice requires.

The effect of shifting the evaluative frame of reference from ordinary moral-
ity and justice to considerations of political legitimacy is to change the terms
of the normative criticism of lawyers. In the case of lawyers advising on the

* Settlement of society-wide or relatively more local normative controversy is not the same
thing as the resolution of litigated disputes, whether by trial or agreement of the parties (which,
somewhat confusingly, American lawyers refer to as “settlement” of the litigation). One of the
functions of law is to resolve particular controversies between specific parties through judicial or
administrative proceedings. Two citizens may disagree over whether a contract for the delivery of
chicken refers to broiling chickens or stewing chickens, whether a barge company was at fault
in an accident for not employing additional crew members, or whether an employer’s conduct
constitutes sexual harassment. The settlement function I appeal to here is a larger-scale phe-
nomenon. It supersedes diffuse disagreement over normative issues by replacing the contested
individual moral and political beliefs of citizens with a shared social position.
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law regulating torture, the perspective shifts from that of ordinary morality,
in which the grave evil of torture is the primary consideration, to a political
perspective in which we can understand the applicable law as an attempt
by domestic and international lawmakers to balance competing interests in
humanitarian values and the need for national security. The criticism of Bush
administration lawyers who advised on the permissibility of torture is therefore
not that they are accomplices to the moral wrong of torture, but that they are
primarily liable for unethical conduct as abusers of the law. This would be
a hollow criticism if there were no moral reasons to respect the institutions,
procedures, and professional roles that constitute the legal system. One of the
central tasks of this book is therefore to establish that the legal system is worthy
of our respect.'

The strategy for doing so is to rely on political normative considerations
relating to the ethics of citizenship in a liberal democracy. At its foundation,
the argument rests on what John Rawls calls the burdens of judgment— that
is, the indeterminacy in practice of our evaluative concepts, due to empirical
uncertainty and moral pluralism." Recognition of the burdens of judgment is
long overdue in legal ethics, which has tended to assume unwarranted clarity
in moral reasoning and to avoid facing up to the problems of pluralism and
disagreement.

Ethical pluralism is not the same thing as skepticism or relativism; rather, it
is a claim about what is objectively true, concerning the structure of value.'?
Ethical reasons are not arbitrary or subjective. They are related to the sorts
of interests, capacities, and needs that people have, the bad consequences
they try to avoid, and the ends they seek.'® These interests, capacities, and
ends are diverse, and not susceptible of being reduced to some kind of over-
arching master-value that specifies what it means to lead a fulfilling, ethical
life. Value conflicts may occur within a single conception of the good life or
they may represent opposition between rival visions of human flourishing.
Entire cultures may be differentiated in part on the basis of how they prioritize
competing values."* These different rankings of value are one of the things
that sets cultures apart, even though they may be concerned with the same
sorts of normative considerations at a high level of abstraction, such as life,
health, honest, loyalty, and so on. (Note, too, that diverse cultures can coex-
ist within a single polity, as in the contemporary United States.) In a society
characterized by value pluralism, reasonable citizens in a democracy must be
prepared to propose and accept fair terms of cooperation, but they may have
deep and intractable disagreements at the level of comprehensive moral doc-
trines. One may hope, as Rawls does, for an overlapping consensus on certain
public reasons,'® but one of the principal arguments offered here is that we



