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FOREWORD

This pioneering book breaks new ground. It represents the first serious attempt to analyse the
work of the Financial Ombudsman Service, and it does so by putting it in the context of
insurance law. Given that the private ombudsman model originated with the establishment of
the Insurance Ombudsman Bureau in 1981, it is entirely appropriate that insurance law
should be its focus. The history and background of the Service as an alternative dispute
resolution mechanism is traced as well as its development over the past ten years. The body
of case examples published by the Service over this period is extensively and carefully
analysed to draw out the approaches that the ombudsmen have adopted towards both some
of the familiar insurance principles — non disclosure, breach of warranty, fraudulent claims,
measurement of loss; and also the main personal lines products: travel, household, motor
(with a separate section on the contentious “keys in car” cases), life and personal accident,
medical and legal expenses.

The Ombudsman Service has become, by virtue of the cost-free consumer access, de facto
almost the exclusive forum for the adjudication of insurance disputes. The courts rarely if
ever see such cases. This can be said to have the disadvantage that authoritative case law
precedents are no longer set by the judiciary. The alternative view is that the benefits
outweigh the disadvantages. As Rix LJ observed,

“For some years the insurance ombudsman (now within the FOS scheme) has been developing a new
common law of insurance for consumer contracts, without which the courts would have been con-
strained to find, or alternatively to reject, solutions to problems from which they have been in the main

shielded.” R (on the application of Heather Moor & Edgecomb) v Financial Ombudsman Service
[2008] EWCA Civ 642.

It is therefore all the more important that legal researchers and commentators take serious
note of the ombudsman jurisdiction. While some have criticised ombudsman decision-
making as inherently unpredictable and lacking in transparency, this book demonstrates
clearly that the ombudsmen have succeeded in developing broadly consistent approaches to
commonly seen issues (mostly applying insurance law principles) and that these are not
difficult to observe from the material published by the Service. The author not only brings
these to life in an organised framework and in a thematic manner, but also adds a scholarly
critique and commentary, pointing the way to possible future policy and legal developments.
Of particular interest, against the background of the work of the Law Commissions on
consumer insurance law reform, is the treatment of non-disclosure where the Commissions
have adopted some of the approach developed by the ombudsman.

One of the objectives of the Ombudsman Service has always been to feed back to its
stakeholders in the industry and the consumer world the results of its work, from which
insurers can learn better how to evaluate claims, and consumers can be advised how to avoid
common pitfalls. It can be argued that although the Service’s regular newsletters and topical
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FOREWORD

website material can perform some of this function, the lack of a consolidated and easily
referenced sourcebook has left this objective well short of achievement. In many ways this
book will help to fill the gap, and for the public it has the advantage that it is written by an
independent scholar and rather than by the Service itself.

This will not only be an extremely useful work of reference for legal and industry
insurance practitioners, law students and other commentators, it will also be valuable for the
Financial Ombudsman Service itself. I hope that it will challenge and inspire others to study
the work of the Service in the fields of banking, credit and investment, thus providing a
comprehensive documentation and analysis of what may be the “new common law of
financial services consumer contracts”.

WALTER MERRICKS
Chief Ombudsman, Financial Ombudsman Service 1999-2009
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PREFACE

This book was inspired through frustrating years as a solicitor advising clients about
insurance claims going before the Financial Ombudsman Service without any text book
guidance or discussion being available. It has taken shape after three and a half years
studying the Financial Ombudsman Service for a PhD and comparing its approach in
insurance cases to that of the courts. The essential point is that the Financial Ombudsman
Service does not have to follow the law, so its decisions and considerations may be different
to those of a court. This book is aimed at solicitors, insurance claims handlers and consumer
advisers who need to know how the two tend to differ.

I have analysed every available piece of information issued by the Financial Ombudsman
Service, along with material from the Financial Services Authority and other sources, to try
to portray an accurate picture of current Financial Ombudsman Service approaches. One
major caveat is that the Ombudsman’s approach to any particular matter can change without
warning either in general, or simply in light of the circumstances of an individual case, so that
what is written below in relation to the Ombudsman’s approaches cannot be treated as a court
precedent would be. The Financial Ombudsman Service’s near monthly publication,
Ombudsman News gives its own caveat to the information that it publishes there, saying that
it gives general information on the position at the date of publication, that it is not a definitive
statement of the law, the Ombudsman’s approach or procedure and that the illustrative case
studies are based broadly on real-life cases, but are not precedents and that individual cases
are decided on their own facts.

Nevertheless, this book provides much-awaited guidance as to the likely Ombudsman
approach, as it collates all the Ombudsman information publicly available. For ease of
reference, all the insurance case studies published in Ombudsman News have been collated
into the appendices to this book, along with other useful and relevant material. The book is
up to date to 1 June 2010.

Throughout the book, in the interest of economy of paper and ink, the Financial Ombuds-
man Service will be referred to as the FOS, although it does not like the acronym and would
prefer its name to be referred to in full.

I must acknowledge the support, encouragement and inspiration that Professor Robert
Merkin has provided both as my former PhD supervisor, and as my current friend. Thanks
must go to Walter Merricks CBE, the FOS’s founding Chief Ombudsman, who has taken
time to write the foreword to this book in the middle of a busy schedule as chair of the Office
of the Health Professions Adjudicator, to Chris Betney, Liz Lewis and the team at Lloyd’s
List Law for their editorial input and to the FSA for giving copyright permissions. Warm
appreciation needs to go to my husband and family who have given further encouragement
and helped with childcare whilst I have written this book and who are so very proud of
whatever I do. Finally, I dedicate my efforts to my gorgeous sons who have been so
understanding of the need to lock myself away to write this book and who have provided just
the right amount of cuddles whilst I work.

June 2010 DR JUDITH P SUMMER
London
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