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PREFACE

This book attempts to serve three constituencies:
The lawyer who is unfamiliar with community prop-
erty, the law student who has not had the subject in
law school, and the law student who has enrolled in
a course purporting to teach the subject.

For the lawyer unfamiliar with the outline of
community property, the first portion of each chapter
presents a broad overview. For the law student facing
an examination on the subject, the detail of the law is
set forth in the second part of each chapter. For those
who are trying to determine the application of the law
in a particular state, the third part of each chapter
attempts to present the uncommon thread, i.e., how the
various individual states differ.

The second edition is occasioned by the enactment
by Wisconsin of its version of the Uniform Marital
Property Act (UMPA). A possible fourth constituency
for this book consists of the lawyer or legislator in a
state considering enactment of UMPA. The overview
and detail portions of each chapter provide the theory.
The UMPA and Wisconsin statutory modifications are
described in the last portion of each chapter.

ROBERT L. MENNELL
THoMAS M. BOYKOFF

St. Paul, Minnesota
Madison, Wisconsin
January, 1988

II1



ACKNOWLEDGMENTS

Many persons have assisted in the preparation
of the manuscript. At the risk of omitting some,
we admit the assistance of the following:

Assistance on the first edition was rendered by
Professors Harry M. Cross of the University of
Washington and Max Goodman of Southwestern
University School of Law and Dean W.J. William-
son of South Texas College of Law. Assistance
with the second edition was rendered by Professor
Paul J. Goda, S.J., of Santa Clara University. In-
valuable proofreading assistance was given by An-
toinette Y. Mennell and Charlotte Bunzey.

The addition of material on Wisconsin and the
Uniform Marital Property Act (UMPA) was facili-
tated by Donald J. Dyke, John E. Knight and
Michael Wilcox of Madison, Wisconsin. Professor
June Miller Weisberger of the University of Wis-
consin Law School provided thoughtful suggestions
on Wisconsin’s, UMPA’s and other community
property systems.



TABLE OF CASES

References are to Pages

Addison v. Addison, 405
Arnold v. Leonard, 45, 73, 391

Baldwin’s Estate, In re, 121

Beam v. Bank of America, 207, 220
Betz v. Riviere, 215

Blake v. Blake, 127

Bouquet, In re Marriage of, 397
Brazier v. Bragier, 207

Broussard v. Tian, 221

Campbell v. Sandy, 104
Cargill v. Hancock, 208
Castleberry, Estate of v. Commissioner of Internal Revenue, 103
Chavez v. Chavez, 126
C.LR. v. Duberstein, 34
Cockrill v. Cockrill, 199
Coffey’s Estate, In re, 228
Connell v. Connell, 216
Cord v. Neuhoff, 219
Creasman v. Boyle, 382, 383
Curtis v. Curtis, 216

deElche v. Jacobsen, 300

Eggemeyer v. Eggemeyer, 327, 328, 397, 398
Estate of (see name of party)

Fidelity & Casualty Co. of New York v. Mahoney, 87
Fletcher's Estate v. Jackson, 127

Fortier v. Barry, 2156

Fox v. Fox, 321

Fox’s Estate, In re, 383

Francis v. Francis, 262, 329

Free v. Bland, 128, 384

XIX



TABLE OF CASES

Freeburn's Estate, Matter of, 208
Freehe v. Freehe, 50, 75

Gaethje v. Gaethje, 202
Gapsch v. Gapsch, 207
George v. Ransom, 44, 45, 391
Gleich v. Bongio, 221

Goodloe v. Williams, 222
Graham v. Franco, 74

Griffis, In re Marriage of, 203

Hedtke v. Hedtke, 328

Hilley v. Hilley, 128, 128

Hisquierdo v. Hisquierdo, 210, 888, 387
Holohan v. Melville, 134

In re (see name of party)

Jacobs, In re Marriage of, 228
Jurek v. Jurek, 57

Kellett v. Trice, 27
Kennedy v. Kennedy, 217

Kingsbery v. Kingsbery, 201

Lambert v. Peoples Nat. Bank of Washington, 131
Lake v. Lake, 391

Lawlis v. Thompson, 383

LeClert v. LeClert, 221

Li v. Yellow Cab Co. of California, 60

Lock v. Lock, 202

Lucas, In re Marriage of, 123, 203

Lucas v. Earl, 19

Luna v. Luna, 202

Makeig v. United Security Bank & Trust Co., 58
Marriage of (see name of party)

Marvin v. Marvin, 378

Matter of (see name of party)

McCarty v. McCarty, 186, 187, 386, 387
McCurdy v. McCurdy, 223

Merkel v. Merkel, 227

Messer v. Johnson, 222

Michelson v. Michelson, 326

XX



TABLE OF CASES

Modern Woodmen of America v. Gray, 205
Moore, In re Marriage of, 204, 205

Neilson’s Estate, In re, 207
Norris v. Vaughan, 225
Northern Bank & Trust Co. v. Graves, 299

Olson, Estate of, 131, 132
Ormachea v. Ormachea, 220

Pereira v. Pereira, 194, 206, 207, 219
Peters v. Peters, 219
Poe v. Seaborn, 385

Radermacher v. Radermacher, 323
Ramsey v. Ramsey, 210

Reed v. Reed, 389

Ricks v. Smith, 128

Rogers v. Yellowstone Park Co., 62
Rothman v. Rumbeck, 202

Schilling v. Embree, 285

Scott v. Scott, 217

See v. See, 203

Sims v. Sims, 217

Soto v. Vandeventer, 71

Sousa v. Freitas, 373

Speer v. Quinlan, In and For Lewis County, 210, 211
Spreckels v. Spreckels, 395

Stevens v. Anderson, 378
Succession of (see name of party)
Suter v. Suter, 62, 92, 96, 389

Taggart v. Taggart, 225

Thornton, In re Estate of, 382
Thornton's Estate, In re, 403, 404, 405
Towne v. Eisner, 61

Travelers Ins. Co. v. Johnson, 209
Trierweiler, In re Estate of, 226
Trimble’s Estate, In re, 126

Van Camp v. Van Camp, 194, 206, 220
Verneuille, Succession of, 216

XXI



TABLE OF CASES

Warden v. Warden, 383

Watts v. Watts, 383

Webb, Estate of, 205

White'’s Estate, In re, 221

Wilkerson v. Aven, 208

Willcox v. Penn Mutual Life Ins. Co., 396
Williams v. McKnight, 129

Williams v. Paxton, 289

Wissner v. Wissner, 179, 386

Zahringer v. Zahringer, 218



COMMUNITY
PROPERTY

IN A NUTSHELL
Second Edition

XXII



OUTLINE

Page
PREFACE ... I
ACKNOWLEDGMENTS.......oooeeemceemeeaeceneeamean- \
TABLE OF CASES ..o oo XIX

PART 1. PRELIMINARY MATTERS

Chapter 1. Overview and History.......... 1
A, OVerview........oo.oooiieeeeeeeeeeeeee 1
1. Definitions (Characterization)......._... 1
2. Implications of Characterization....... 4
3. Rationale for the System......_...__._... 6

4. Types of Community Property Sys-
1721 ¢ V- U 8

B. History: Origins of Community Property 11

C. Individual Community Property States.. 13
1. Common and Uncommon Threads.... 13
2. Historical Differences Among the

PART II. CHARACTERIZATION

Chapter 2. Transmutations ................___. 18
A Overview.. ... 18
B. Types of Transmutations....................... 19
1. Agreements Between the Spouses.... 19

a. Formalities Required...............___. 20

b. Conmiderstion ... sswss. sossunaisnn 21



OUTLINE

B. Types of Transmutations—Continued  Page
¢. Undue Influence.................. 22
d. Public Policy . 23
2. Gifts Between Spouses..................... 23
C. Individual States ..............._....._. ... 25
Chapter 3. Separate Property................ 30
A. Overview: When and How Acquired ..... 30
1. Emph.uu Upon “Acquired” in Theo-
30
2 When Before Marriage .................. 31
3. When: During Soparatxon and After
DAVOTC®....cioiiviviiminivnimmmmnnmmeniiionnns 32
4. How: Gratuitously .................._....... 33
5. How: Rents, Issues and Profits
005 07117 ) 35
6. How: Personal Inuury Recoveries..... 36
7. Historic and Unique Separate Proper-
BV s s s RS R TSR 38
B: Dol v ossnissmmmmismsamanss 39
1. Acquisition ... 39
2. During Separation and After Divorce 41
3. Rents, Issues and Profits (Usufruct) 44
4. Personal Injury Recoveries .............. 49
a. Litigation Issues ......._..___............ 49
(i) Proper Party to Bring the Ac-
47+« W AP S 49
(ii) Interspousal Immunity......___. 50
(iii) The Community Property De-
fONBE......couceessissinacassinssninnnn 51



OUTLINE

B. Detail—Continued

Exercise

Chapter 4. Community Property............
A. Overview .

5.

(i) Not Property

(ii) Onerous-Gratuitous Distinc-
tion

(iii) Exchange for Private Right...

c. Elements of a Personal Injury Re-

.....

The General Preeumption...:: .........
Presumptions Arising from Record Ti-

Statutes Protecting Third Parties ...
Miscellaneous Statutory Presump-

Recording Inventory of Separate
PROPOIEY oo i csiiusisnaian

C. Individual States .......cocuisismssmssssssssonnans

Chapter 5. Joint Tenancy Meets Com-

munity Property ..............

..............................................



OUTLINE

B. Detail—Continued Page
1. Prevalence of Joint Tenancy Form 107
2. Mutually Exclusive Nature............ 108
3. Significance of the Meeting ........... 109
4. Homesteads...........cccemmeemmmeeemeenn.... 111
5. Express Statement to Create Joint
Tenancy.....oooomeeeeeeeeeeeeeeeeee 111
6. Form of Title v. Intention..._......... 112
7. Nominal Title, “For Convenience”.. 114
8. Joint Bank Accounts..................... 115
9. Joint Safe Deposit Boxes ............... 118
1O: SUMIMALY -oocoscsinsssimmmmmssaasississ 119
C. Individual States..............ooccoooceieeioo... 120
Chapter 6. Characterization Problems... 137
A, Overview........oooooemeeeeeeeeeanee 137
1. Approach.. ..o 137
2. Commingling................................ 140
3. Tracing...ooeooeeoeeeeeeceeeeeeeeaee 143
4. Inception of Title and Apportionment 144
B, Detail ..ccovveniissiscasimissmsisismissanianise 150
1. Tracing Commingled Bank Accounts 150
2. Improvements Whiech Commingle..... 153
a Overview ... 153
b. Minority Rule: ... 156
(i) Wisconsin (and UMPA)_...__._. 156
(i) Gift to Wife ...ooeeoieeeme . 156
c¢. Amount of Reimbursement.......... 157
d. Improvements v. Repairs.........._.. 157
e. Family Living Expenses ......_...__.. 158
f. Situations in Which the Question
AriSe8 .ooenneeeeeecceeneeeeeeeeeeeeanan 159



OUTLINE

B. Detail—Continued Eage
3. Credit Acquisitions 160
a. General Approach and Exercise... 160
Exercise ............cccoeemmannneee 160
Analysis 162
Answer 164

b. Theories Applied in Credit Acquisi-
tions 166
4. Life Insurance . 172
a. Background 172
(i) Terminology 172
(ii) Who Owns the Insurance? .... 173
(iii) Early Theoretical Problems... 174

b. Theories for Tracing Insurance
Premiums.................... .. 175
(i) Inception of Title.................. 175
(ii) Apportionment...................__. 176
(iii) Annual Policy Theory........... 177
6. Deferred Compensation.................... 179

a. Types of Deferred Compensation.. 179
b. Death, Disability and Retirement

Benefits............... ... 180
c. Inception of Title and Apportion-
ment ...t 182

d. Division Upon Divorce of Retire-
ment and Disability Benefits.... 185

Public and Private Retirement
Plans - . .... 185

f. ERISA and Private Retirement
Plans ......... 187

[+ ]
s




OUTLINE

B. Detail—Continued Page
6. Community Labor in a Separate Busi-
N8B ..ooeoiimiieaceeccannnammneeeacnnanneanns 189
a. Elements of the Commingled Busi-
V= SN 190
b. Methods of Apportionment.......__. 192
c. Extent of the Gain ................_.... 196
d. Type of Business Organization..... 197
e. Contrasts to Community Property
Doctrines......................o....... 198
C. Individual States ................................. 199

PART III. DURING THE MARRIAGE
Chapter 7. Management and Control .... 232

A, Overview. ... .o 232
1. History of Management and Control 232
2. Statutory Patterms ................_......... 234
3. Application of Management and Con-
trol Theories................................ 236
4. The Fiduciary Standard .................. 239
B. Detail ... . 241
1, Gifts. oo 241
a. Historical Development ._.........__.. 241
b. Gifts of Community Property to a
Spouse. ..ol 243
c. Gifts to Third Parties ......_.._....... 243
d. Portion of the Gift Which Is Set
Aside ... 244
e. Gifts by Life Insurance Policy..... 246
C. Individual States ... 249



