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Preface

Mass tort cases tend to be the bread-and-butter of many complex litigation casebooks
and dominate much of the academic study of complex litigation. Although not ignored
in this casebook, such class actions are not its centerpiece. This casebook instead focuses
on complex cases brought by lawyers seeking to promote social change. With that focus,
a significant portion of the book is devoted to so-called “impact” class actions seeking in-
junctive or declaratory relief, not those seeking recovery of damages.

In line with the overarching theme, the casebook highlights social change cases to il-
lustrate the various legal doctrines relevant to complex litigation. By so doing, we hope
to offer students a better appreciation of the sophisticated lawyering that is required in
the challenging cases handled by public interest lawyers. See generally GERALD L. LépEz,
REBELLIOUS LAWYERING: ONE CHICANO’S VISION OF PROGRESSIVE LAw PrACTICE (1992).
At the same time, we hope to help raise student awareness of some of the most pressing
social justice issues of our times. Our approach finds inspiration in Roy L. BRooks, CRiT-
1CAL PROCEDURE (1998); DOrROTHY A. BROWN, CRITICAL RACE THEORY: CASES, MATERI-
ALS AND ProBLEMS (2d ed. 2007); and Kevin R. Johnson, Integrating Racial Justice Into
the Civil Procedure Survey Course, 54 J. LG. Ep. 242 (2004).

Cases seeking to promote social change often have taken complex procedural forms.
Brown v. Board of Education, 347 U.S. 483 (1954), for example, relied on the class action
device in an attempt to desegregate the public schools and, more generally, to dismantle
Jim Crow in the United States. Advocates for decades have brought civil rights, employ-
ment discrimination, prison reform, securities fraud, public benefits, housing, environ-
mental, immigration, and other class actions in efforts to reform public institutions and
change laws, policies, and practices. Similarly, class action litigation has sought to trans-
form the tobacco industry, as well as to help slow the epidemic of tobacco-related dis-
ease in the United States. Today, the nation experiences a new wave of impact litigation
as international human rights advocates bring increasing numbers of class actions in the
United States under the Alien Tort Claims Act in an attempt to address human rights vi-
olations around the world.

This book emphasizes the special responsibility of the lawyer seeking to bring about
social change. For a series of case studies illustrating the social responsibilities of lawyers,
see PHILIP B. HEYMANN & LANCE LiEBMAN, THE SoCIAL RESPONSIBILITIES OF LAWYERS
(1988). Such responsibilities loom especially large in social change cases. Many impact class
actions are for all intents and purposes run by attorneys. Their attorney-driven nature
pushes the envelope of the professional duties owed by attorneys to clients. Indeed, the
“clients” in a class action are not of the same kind or quality as a person or corporation
individually represented by the attorney. Judicial monitoring of attorneys in class actions
is in many respects modest and limited to a few critical junctures in the case. Although
less so than in other pieces of litigation, self-regulation is the general rule in class actions.
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However, the rights of many more people are affected by resolution of the ordinary class
action than by the routine piece of civil litigation.

Consistent with the social change approach to complex litigation, the instructor may
want to supplement the casebook with materials from the Civil Rights Litigation Clear-
inghouse, http:/clearinghouse.wustl.edu, which includes a plethora of documents and data
about many different kinds of civil rights cases. See Margo Schlanger & Denise Lieberman,
Using Court Records for Research, Teaching, and Policymaking: The Civil Rights Litigation
Clearinghouse, 75 UMKC L. Rev. 135 (2006).

With this thematic emphasis, the casebook outlines the law concerning

+ The Nature of Procedure and Complex Litigation
* Social Change Litigation

* Jurisdiction and Forum Choice

* Anti-Suit Injunctions

* Joinder of Parties

+ Class Actions

+ International Litigation

* Discovery in Complex Cases

+ Trials in Complex Cases

+ Remedies in Complex Cases

+ Finality Doctrines in Complex Litigation: Claim and Issue Preclusion
* Arbitration

The book is written for use with one of the many civil procedure and complex litiga-
tion statutory supplements. When relevant, the text generally includes quotations of the
relevant rule or statute that is the subject of analysis. The text often directs students to rel-
evant internet websites. The advent of the information age, as well as law students’ increasing
computer acumen, make such references necessary and appropriate.

A teaching manual will soon be available for use with Complex Litigation: Cases and
Materials on Litigating for Social Change.

Thanks to George A. Martinez and Ana Maria Merico for their help in conceptualiz-
ing this casebook.

Kevin R. Johnson
Catherine A. Rogers
John Valery White
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