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Preface

Subsidies amount to one of the most complex issues in terms of non-tariff barriers
to trade. On the one hand, they inevitably distort conditions of competition.
On the other hand, they amount to a key instrument in implementing governmental
policy goals and in bringing about distributional effects by means of public fund-
ing. In the field of General Agreement on Tariffs and Trade (GATT), basic provi-
sions entailed in Articles VI and XVI were subsequently elaborated in special
agreements, culminating in the Uruguay Round in the Agreement on Subsidies
and Countervailing Measures (SCM), and the Anti-dumping Agreement. These
agreements have been accompanied ever since by case law and the evolving juris-
prudence of panels and the Appellate Body. The same cannot be stated for services.
The General Agreement on Trade in Services (GATS) Agreements is still in its
early and infant stage. It does not contain even basic specific provisions on sub-
sidies. Article XV mandates Members to undertake negotiations with a view to
develop such disciplines over time. Ever since 1995, these negotiations have
stalled and made little or no progress. This is partly due to the fact that conceptual
approaches have not been developed so far, and simply transcription of rules on
goods is not possible due to the simple fact that services by and large are invisible
and are not subject to border measures and thus the possibility of countervailing
duties. Moreover, there is a lack of data on services relating to subsidies. We still do
not know to what extent subsidies are actually been used in most of the sectors,
with the exception perhaps of audiovisuals where much work has been done caused
by intense debate in the World Trade Organization (WTO) and in United Nations
Educational, Scientific and Cultural Organization (UNESCO).

The present thesis undertakes to take stock of these problems and of implied
disciplines on subsidies in the GATS Agreement. The author undertakes to exam-
ine the basic notions and concepts, the pertinent provisions of the Agreement and to
explore potential avenues as to how the balance between lawful and unlawful,



Xvi Preface

beneficial and harmful subsidization of services could be addressed in future
negotiations based upon Article XV GATS. It goes without saying that this is
complex and difficult task which the author addressed while he was a research
fellow at the World Trade Institute and subsequently a visiting fellow at George-
town University in Washington DC. The lively discussions with Pietro Poretti on
the subject, and many other related issues, during his time at the World Trade
Institute at the University of Bern are a fond memory. As a fellow, he made an
important contribution to the Institute, and so does his thesis in preparing for future
disciplines in subsidies in services in WTO law which may eventually be closer to
unfair competition rules than classical trade remedies.

Prof. Thomas Cottier
Berne, September 2009
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Introduction

The words printed here are concepts. You must go through the experiences.

St. Augustine (354-430AD)
Numidian-born Bishop

of Hippo theologian &
philosopher

This book explores the issue of multilateral regulation of services subsidies starting
from the negotiating mandate of GATS Article XV.' By taking stock of the dis-
cussions conducted under the aegis of the Working Party on GATS Rules since
1995, and drawing from the experience of existing subsidies regimes at the WTO
and EU levels, the main aim of this book is to facilitate discussion on services
subsidies and on their possible regulation. Because of the current lack of compre-
hensive information on subsidization in the services context the analysis under-
taken is largely conceptual. Concrete examples have been used to substantiate
proposals and conclusions whenever possible.

This book is divided into three parts. Part I sets out the foundations. Part I is
dedicated to legal analysis. Part I1I comprises two sectoral studies: on investment-
diverting subsidies, and on subsidies to the audiovisual services sector. The con-
tents are, in more details, as follows.

1. FOUNDATIONS

Part I sets out the foundations. Chapter 1 provides a concise assessment of trade in
services and illustrates the core-distinguishing features of services, trade in

1. The case law, as well as scholarly writing, up to 1 Jul. 2009 is considered.



XX Introduction

services, and the structure of the GATS. These elements play an important role in
the way services subsidies are shaped, and need to be taken into consideration
when elaborating possible disciplines.

Chapter 2 discusses the four GATS ‘Uruguay Round leftovers’, namely
domestic regulation, emergency safeguard measures, subsidies and government
procurement, and the progress done (or not done) so far under the respective
negotiating mandates. Particular attention is devoted to negotiations on subsidies,
their mandate and status, and to an assessment of the estimated costs of their
failure.

Chapter 3 analyses subsidies and subsidies-induced trade distortion — with the
help of conventional trade theory — and substantiates the case for multilateral
regulation of services subsidies. It concludes that the current double standard
under which industrial and agricultural goods subsidies are subject to disciplines,
while the use of services subsidies is almost entirely left at the discretion of the
individual WTO Members, is not justifiable.

Chapter 4 discusses situations where governments rely on subsidies to achieve
public policy objectives and the need to isolate these forms of support from trade
distortive subsidies for the purpose of negotiations. It illustrates the treatment
reserved to non trade-related subsidies under existing multilateral subsidies
regimes as well as under EU State Aid rules.

Finally, Chapter 5 gathers information from a variety of sources in an attempt
to describe subsidization in the services context. Although the assessment is not
comprehensive, it highlights the current paucity of data and the Members’ failure
to adhere to the information exchange request of GATS Article XV. Further, it
emphasizes the fact that comprehensive data on services subsidies is critical for the
progression of the negotiations.

2. LEGAL ANALYSIS

Part II contains the legal analysis. Chapter 6 proposes a three-tier classification of
services subsidies based on their trade distortive effects, namely export-enhancing,
import-displacing and investment-diverting subsidies.

Chapter 7 sets forth a definition of subsidy in the services context, building
upon the definition contained in the WTO Agreement on Subsidies and Counter-
vailing Measures (ASCM). It analyses the multiple elements of the ASCM defi-
nition and the extent to which these can serve the purpose of disciplines on services
subsidies. WTO case law and the EU Courts’ jurisprudence on State Aid have been
used to demonstrate that the definition contained in the ASCM can be used as a
model for services subsidies.

Chapter 8 examines a number of existing GATS provisions that exert a
measure of discipline on services subsidies, as well as the remedies currently
available under the Agreement. A preliminary discussion of the concept of likeness
in the services context is followed by an analysis of the following provisions: the
MEN and national treatment obligations, Article VIII on monopolies and exclusive
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service suppliers, the non-violation complaints instrument and the consultations
provision of Article XV(2), as well as Article VI(5) on domestic regulation. The
transparency obligation completes the chapter.

Chapter 9 explores the desirability and appropriateness of countervailing mea-
sures in the services context. The analysis illustrates the economic perplexities that
surround such a remedy, and emphasizes the copious technical hurdles that arise
when attempting to impose countervailing measures to subsidized services
imports.

Chapter 10 provides a compilation of disciplines on services subsidies
contained in Preferential Trade Agreements, and analyses the extent to which
they may provide inputs and guidance for the ongoing multilateral negotiations
under GATS Article XV.

Finally, Chapter 11 discusses the impact services subsidies may have on a
country’s economic development. It concludes that any future discipline should
acknowledge the asymmetry of development among WTO Members through
special and differential treatment for developing countries.

3. SECTORAL STUDIES

Two sectoral studies address the specific issues of investment-diverting subsidies
and subsidies to the audiovisual services sector. Chapter 12 examines the issue of
government incentives to attract foreign direct investment, the potentially divert-
ing effects of such measures on investment flows, and their place in the negotiating
mandate of GATS Article XV.

Chapter 13 discusses the sensitive issue of subsidies to the audiovisual ser-
vices sector, and the tension between trade and culture. It highlights the particu-
larities of audiovisual services and the possibility of adopting sector-specific
subsidies disciplines to complement horizontal rules.

Conclusions summarizing the key findings of each chapter as well as an
epilogue complete the book.
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