AMERICAN
CASEBOOK
SERIES

INTERNATIONAL
LLAW AND LITIGATION
IN THE U.S.

Third Edition

Jordan J. Paust, Jon M. Van Dyke,
Linda A. Malone



INTERNATIONAL
LAw AND LITIGATION
IN THE U.S.
Third Edition

By
Jordan J. Paust

Mike and Teresa Baker Law Center Professor
University of Houston Law Center

Jon M. Van Dyke

Professor of Law and Carlsmith Ball Faculty Scholar
William S. Richardson School of Law, University of Hawai‘i at Manoa

Linda A. Malone

Marshall-Wythe Foundation Professor of Law
College of William and Mary, Marshall-Wythe School of Law

AMERICAN CASEBOOK SERIES®

WEST.

A Thomson Reuters business

Mat #40777898



Thomson Reuters created this publication to provide you with accurate and authoritative information concern-
ing the subject matter covered. However, this publication was not necessarily prepared by persons licensed to
practice law in a particular jurisdiction. Thomson Reuters does not render legal or other professional advice,
and this publication is not a substitute for the advice of an attorney. If you require legal or other expert advice,
you should seek the services of a competent attorney or other professional.

American Casebook Series is a trademark registered in the U.S. Patent and Trademark Office.

© West, a Thomson business, 2000, 2005
© 2009 Thomson Reuters

610 Opperman Drive
St. Paul, MN 55123
1-800-313-9378

Printed in the United States of America

ISBN: 978-0-314-19984-3

TEXT IS PRINTED ON 10% POST
CONSUMER RECYCLED PAPER



Dear West Customer:
West Academic Publishing has changed the look of its American Casebook Series®.

In keeping with our efforts to promote sustainability, we have replaced our former covers
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Using soy inks and natural fibers to print our textbooks reduces VOC emissions.
Moreover, our primary paper supplier is certified by the Forest Stewardship Council,
which is testament to our commitment to conservation and responsible business
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PREFACE

This coursebook is designed for a first or introductory course in interna-
tional law, sometimes referred to as Public International Law. Most of the
traditional topics covered in an initial or primary course are addressed in this
book. However, this book also provides a more detailed focus on the use, and
possibilities of use, of international law in U.S. domestic legal processes than
most general international law course-books. Thus, we pay more attention to
various forms of incorporation of international law into U.S. federal and state
legal processes, questions of federal and state jurisdictional competencies
regarding civil and criminal sanctions, hurdles concerning actual litigation
and prosecution, extradition, cooperation in transnational law enforcement
(civil and criminal), and related matters.

Most U.S. students who take an international law course are likely to
practice international law in U.S. domestic legal processes. Indeed, with
growing global interdependence and transnational impacts in all sectors of
public life and legal practice, it is increasingly difficult to practice law,
especially in the federal system, without familiarity with the nature, rele-
vance, proof, and forms of incorporation of international law; issues concern-
ing jurisdiction under international law; relevant defenses; and issues con-
cerning relative immunities. We note, for example, that the United States is a
party to over 14,000 international agreements that, as supreme law of the
land, raise questions concerning their direct and indirect use to create,
enhance or delimit various governmental and private powers, duties and
rights. The practice of law in the U.S. increasingly involves attention to such
questions, whether one specializes in corporate, contracting, commercial,
criminal, civil rights, energy, environmental, family, immigration, torts, prop-
erty (including intellectual property), transportation, or governmental legal
processes.

This book will more adequately prepare students for such a practice of
international law, while also covering traditional topics such as the nature,
sources, and evidences of international law; the law of the sea, airspace and
outer space law, and the use of armed force. Where appropriate, traditional
topics have been addressed also with reference to U.S. domestic legal process-
es and trends. For example, Chapter 8, addressing the use of force, also pays
detailed attention to the allocation of war powers within our federal system
and to trends in relevant U.S. litigation. Students who use this book will have
both traditional and relevant U.S. incorporation bases of knowledge useful in
all other international law and related courses they might pursue, such as:
international environmental law, human rights, international criminal law,
foreign affairs and national security law, alien-immigration law, international
contracting, international litigation and arbitration, international energy law,
international trade, international commercial law, and specialty courses and

v



vi PREFACE

seminars on topics addressed in various chapters in this book. Similarly, the
Documents Supplement will be useful in specialty courses, especially human
rights courses or seminars.

Sometimes a series of short extracts from judicial decisions and opinions
of Attorneys General are set forth merely to demonstrate patterns of legal
expectation and trends in decision on specific points or issues. They are not
set forth as typical ‘“‘cases’ with detailed fact patterns. Footnote numbers in
this book do not correspond to those in relevant extracts from cases or
materials.

JORDAN J. PAUST
Houston

JoN M. VaN DykE
Honolulu

Linpa A. MALONE
Williamsburg
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