GLOBAL ;I’RA

Egited )%
| ~Ross Buckley, Vai lo Lo
/" and Laurence Boulle

N

{=) Wolters Kluwer

Law & Business 4




KLUWER LAW INTERNATIONAL

Challenges to Multilateral Trade

The Impact of Bilateral,

Preferential and Regional Agreements

Ross Buckley
Vai Io Lo

Laurence Boulle

o

&) Wolters Kluwer

Law & Business

AUSTIN BOSTON CHICAGO NEWYORK THE NETHERLANDS



ISBN 978-90-411-2711-2

Published by:
Kluwer Law International,
P.O. Box 316
2400 AH Alphen aan den Rijn
The Netherlands
Website:www.kluwerlaw.com

Sold and distributed in North, Central and South America by:
Aspen Publishers, Inc.
7201 McKinney Circle
Frederick, MD 21704
USA

Sold and distributed in all countries by:
Turpin Distribution Services Ltd.
Stratton Business Park
Pegasus Drive
Biggleswade
Bedfordshire SG18 8TQ
United Kingdom

Printed on acid-free paper

© 2008 Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system,
or transmitted in any form or by any means, mechanical, photocopying, recording or
otherwise, without prior written permission of the publishers.

Permission to use this content must be obtained from the copyright owner. Please apply to:
Permission Department, Wolters Kluwer Legal, 76 Ninth Avenue,
7th Floor, New York, NY 10011, United States of America.
E-mail: permissions @kluwerlaw.com

Printed in the Netherlands



Challenges to Multilateral Trade

The Impact of Bilateral,

Preferential and Regional Agreements



Global Trade Law Series

VOLUME 14

Series Editor

Ross Buckley
Professor, Faculty of Law, University of New South Wales, Sydney, Australia

Associate Series Editor

Andreas Ziegler
Professor, Faculty of Law and Criminal Sciences, University of Lausanne,
Lausanne, Switzerland.

Advisory Board

Kenneth W. Abbott, Professor of Law and Global Studies, Arizona State University, Tempe, Arizona
William Alford, Professor of Law, Harvard Law School, Cambridge, Massachusetts.

Bhupinder Chimni, Professor of International Law, Jawaharlal Nehru University, New Delhi.
Bradly Condon, Professor of Law, Instituto Tecnologico Auténomo de México, Mexico City.
Thomas Cottier, Professor and Director of the World Trade Institute, University of Berne, Berne.

Martin Davies, Professor & Director, Maritime Law Center, Faculty of Law, Tulane University, New
Orleans

Xiang Gao, Professor of Law, China University of Politics and Law, Beijing.
Patricia Hansen, Professor, Faculty of Law, University of Texas, Austin, Texas.
Faizel Ismail, Head, Delegation of South Africa to the WTO

Yong-Shik Lee, Professor of Law, St John’s University, New York.

Petros C. Mavroidis, Professor, Columbia University School of Law, New York, and University of
Neuchatel, Switzerland.

Mitsuo Matsushita, Professor of Law, Seikei University, Professor Emeritus, The University of Tokyo,
Japan.

Armand de Mestral, Professor of Law, McGill University, Montreal.
Emst-Ulrich Petersmann, Professor and Head of Law Department, European University Institute, Florence.
Asif Qureshi, Professor of International Economic Law, The University of Manchester, Manchester.

Aleka Sheppard, Professor & Founding Director, London Shipping Law Centre, University College,
London.

Jeff Waincymer, Professor of International Trade Law, Faculty of Law, Monash University,
Melbourne.

Jayashree Watal, Counsellor, Intellectual Property Division, World Trade Organization, Geneva.



Summary of Contents

Introduction

PART I
Multilateralism, Regionalism and Bilateralism

Multilateralism: The Doha Round and the Hong Kong Declaration
The Honourable Christine Lagarde

Trade and Security Tango
The Honourable Tim Fischer

PART II
Policies and Strategies for Trade Liberalization

The Prisoners’ Dilemma and FTAs: Applying Game Theory to
Trade Liberalization Strategy
Meredith Kolsky Lewis

Japanese Policies toward East Asian Free Trade
Agreements: Policy and Legal Perspectives
Mitsuo Matsushita

The RTA Strategy of China: A Critical Visit
Henry Gao

Stepping Stones and Stumbling Blocks: Vietnam’s Regional
Trade Arrangements and WTO Accession
Lisa Toohey

11

19

21

41

53

65



vi Summary of Contents

PART III
Established Models and Emerging
Models of FTAs

Regional Trade, the WTO and the NAFTA Model
Maureen Irish

The Australia-United States Free Trade Agreement
Andrew D. Mitchell

The Beginning of Economic Integration between East Asia
and North America? The US-Korea FTA
Yong-Shik Lee

PART IV
Impact of FTAs on Specific Areas

Services and Investment in the Free Trade Agreements:
Liberalization, Regulation and Law
Chris Arup

The Legitimacy and Purpose of Intellectual Property Chapters
in FTAs

Susy Frankel

Developing States, the Generalized System of Preferences and
Trade Measures to Enhance Human Rights
Dr Anthony E. Cassimatis

Preferential Trade and Cultural Products
Michael Hahn

Dispute Settlement under PTAs: Political or Legal?
David Morgan

Further Reading

Index

85

87

115

125

161

163

185

201

221

241

261

265



Table of Contents

Introduction

PART I
Multilateralism, Regionalism and Bilateralism

Multilateralism: The Doha Round and the Hong Kong Declaration
The Honourable Christine Lagarde

I Introduction
II Trade Multilateralism Remains the Top Priority for Our
Two Countries
III  An Ambitious Bilateral and Regional Trade Policy
IV Making Sure that Regionalism Contributes to Multilateralism

Trade and Security Tango
The Honourable Tim Fischer

PART 11
Policies and Strategies for Trade Liberalization

The Prisoners’ Dilemma and FTAs: Applying Game Theory to
Trade Liberalization Strategy
Meredith Kolsky Lewis

I The Problem with Free Trade Agreements
A The Conflict between FTAs and the WTO
B FTAs as a Second-Best Choice for WTO Members
II FTAs as Prisoners’ Dilemma
A The Prisoners’ Dilemma Model

[cBEN l@)

11

19

21

22
22
25
26
26



viii Table of Contents

B Applying the Model to WTO Members’ Trade Liberalization

Decisions 28

1 WTO Member Strategies 28

2 WTO Members’ Dominant Strategy 30

3 The Nash Equilibrium is not Pareto Optimal 32

a ‘Beggar thy Neighbour’ Behaviour 32

b The Failure to Police FTAs Effectively 33

III Resolving the Dilemma 34
A Cooperation through Iterated Play 34

B Solving the Dilemma by Changing the Payoffs 37

Japanese Policies toward East Asian Free Trade Agreements:
Policy and Legal Perspectives 41
Mitsuo Matsushita

I Trend toward FTAs in East Asia 41

I The Japanese Policies toward East Asian FTAs 42

III Advantages for Japan in East Asian FTAs/EPAs 44

IV WTO Compatibility 46

V  Agriculture 49

VI US-Japan Relationship 50

The RTA Strategy of China: A Critical Visit 53
Henry Gao

I What is an RTA? (1978-2001) 53

I The RTA Shopping Spree of China (2001-2006) 56

III What Lies in the Future? 62

Stepping Stones and Stumbling Blocks: Vietnam’s

Regional Trade Arrangements and WTO Accession 65
Lisa Toohey

I The Vietnamese Historical Context 67

II Dipping into the Asian ‘Spaghetti Bowl’ 71

III Vietnam’s International Integration 73

A WTO Accession 73

B Bilateral Agreements 75

1 The European Cooperation Agreement 76

2 The US Bilateral Trade Agreement 77

C Regional Agreements 79

1 ASEAN 79

2 APEC 81

IV  Conclusion 83



Table of Contents

PART III
Established Models and Emerging
Models of FTAs

Regional Trade, the WTO and the NAFTA Model
Maureen Irish

I  World Trade Organization, 1995

A GATT Atticle XXIV
B Enabling Clause, 1979
C GATS Articles V and V bis, 1995
D Dispute Settlement Understanding, 1995

I North American Free Trade Agreement (NAFTA), 1994
A Chapter 19 — Anti-Dumping Duty, Countervailing Duty
B Chapter 11 — Investment
C North American Agreement on Labour Cooperation (NAALC)
D North American Agreement on Environmental

Cooperation (NAAEC)
III  Conclusion

The Australia—United States Free Trade Agreement
Andrew D. Mitchell

I Introduction

I The Negotiating Process

III Substantive Obligations

IV Economic and Political Effects and Review
V Conclusion

The Beginning of Economic Integration between East Asia
and North America? The US-Korea FTA
Yong-Shik Lee

I Introduction
I Recent Trends in FTAs and the US-Korea FTA
IIT Key Issues in the US—Korea FTA
Agriculture/Textile
Services
Intellectual Property Rights
Investment
Government Procurement/Sanitary and Phytosanitary
Measures/Environment and Labour
Regulatory Issues
Rules of Origin/Technical Barriers to Trade/Other Issues
IV Prospects and Impacts of the US—Korea FTA

Qm moaQwy

X

85

87

88
88
94
98
99
103
104
107
108

111
113

115

115
117
118
119
122

125

125
129
135
136
139
140
143

144
146
149
152



X Table of Contents

PART IV
Impact of FTAs on Specific Areas

Services and Investment in the Free Trade Agreements:
Liberalization, Regulation and Law
Chris Arup

I Introduction

II Services
A Norms/Obligations
B Listings
C Domestic Regulation
D Dispute Settlement

III Investment

Definitions

B Entry Rights

C Listings

D Minimum Standards of Treatment

E

F

G

>

Expropriation
Domestic Regulation
Dispute Resolution
H Sources of Law
IV Conclusion

The Legitimacy and Purpose of Intellectual Property
Chapters in FTAs
Susy Frankel

I Introduction
II Relationship with the Multilateral System
A Intellectual Property in FTAs and MFN
B Why the TRIPS Agreement Allows Members
to Give More Extensive Protection
1 A Reflection of the Status Quo
2 What is More Extensive Protection?
IIT The Rational Limits of Intellectual Property Protection
A Problems in Determining a Rational Limit
B Where is the Logical Limit of Intellectual Property Protection?
1 The Trade-Related Rationale
2 Object and Purpose of the TRIPS Agreement
IV TRIPS Equivalent, TRIPS—plus and TRIPS—super—plus.
A Tllustrative Examples of FTA’s Intellectual Property Scope
1 TRIPS Equivalent and a Little Extra
2 TRIPS-plus
3 TRIPS-super—plus

161

163

163
166
167
168
171
172
174
175
176
177
178
179
180
181
182
183

185

185
186
186

189
189
191
192
192
193
193
194
195
195
195
195
195



Table of Contents

V' Driving the TRIPS-plus Agenda through FTAs
A MFN
B IP Investment Clauses
C Dispute Settlement
D Effect on Multilateral Negotiations

VI Impact on a Small, Developed Country with a Market Economy
A What is the Appropriate Level of Protection and Can it be

Achieved?
VII Conclusion

Developing States, the Generalized System of Preferences and Trade
Measures to Enhance Human Rights
Dr Anthony E. Cassimatis

Introduction — Developing States and Human Rights Conditionality
II Developing States and Human Rights Conditionality under
Preferential Trade Agreements and Cooperation Agreements
III  Panel and Appellate Body Decisions in European
Communities — Conditions for the Granting of Tariff Preferences
to Developing Countries — 2003/2004
IV Panel Decision — December 2003
V  Appellate Body Decision — April 2004
VI Pyrrhic Victory for India? The European Community’s Response
to the Appellate
Body Report
VII Special Incentive Arrangements for ‘Vulnerable’ Countries — ‘for
Sustainable Development and Good Governance’
VIII Temporary Suspension of GSP Benefits
IX The Consistency of GSP Human Rights Conditionality
with the WTO Agreement
X Concluding Observations

Preferential Trade and Cultural Products
Michael Hahn

I Cultural Products and their Treatment in WTO Law
A Attempts to Define ‘Cultural Products’
B State Practice and its Compatibility with WTO Law
1 GATT and Other Multilateral Agreements on Trade

in Goods

2 GATS

3 The Stalemate in the DDA and the UNESCO Diversity
Convention

II The Treatment of Cultural Products in PTAs

X1

196
196
197
198
199
199

199

200

201

201

203

207

208

208

210

210
212

214
218

221
223
224
226

227
228

229
232



Xii

I

v

Table of Contents

A Early Experiences: The Broad CUFTA Clause

and its Price Tag
B From a Dialogue de Sourds to Negotiated Compromises
Post-Marrakesh PTAs: Laboratory of Ideas or Trial Runs
for Hollywood’s World Domination?
A Last Remark

Dispute Settlement under PTAs: Political or Legal?
David Morgan

I
II
III

v
v

VI
viI
VIII
IX

Introduction

Dispute Settlement Mechanisms in PTAs

How Frequently have the Dispute Settlement Mechanisms in
PTAs been Used?

The Drivers of Modern PTAs

To What Extent can Dispute Settlement under
PTAs be Characterized as Diplomatic and Political
Rather than Legal?

Appellate Review?

Which Forum?

Fragmentation of International Law?

Conclusion

Further Reading

Index

232
234

238
239

241
241
243
245
246

248
250
253
257
258

261

265



Introduction

The global trade system is at a cross-roads. The multilateral system has made enor-
mous gains in the past 60 years in some areas. Tariffs on goods have been reduced
to trivial levels, and this has enhanced prosperity for many nations, rich and poor.
However, much remains to be done: tariffs on agricultural produce remain far too
high, which penalizes many poor nations for whom agricultural products comprise
much of their exports. Past gains will not be lost, but further progress in liberal-
izing the multilateral system is at a standstill. The Doha Development Round, so
named because it was intended to promote development in poorer nations around
the world, has, in six years, delivered nothing, while many countries remain effec-
tively outside the dominant global trade regime.

At the same time, there has been an absolute proliferation of regional, bilat-
eral and preferential trade agreements, which we describe using the generic term
Free Trade Agreements (FTAs). Three hundred and eighty have been notified to
the World Trade Organization at the time of writing, each with the weaknesses
specific to their kind: (i) their openness to capture by the more powerful party, (ii)
their capacity to indulge special interest groups within each of the national parties,
(iii) their tendency, especially in poorer nations, toward consuming the available
administrative capacity and thus precluding progress on multilateral negotiations,
(iv) the extent to which they make multilateral progress more difficult by alter-
ing incentives to cooperate at that level and removing bargaining chips available
for trading in that forum; and, in our view, the three overarching problems of (v)
the erosion of the core of the multilateral regime, Most-Favoured-Nation status,
by the proliferation of more favoured statuses; (vi) the inefficiencies of the trade
diversion they generate; and (vii) the quite extraordinary administrative costs on
corporations and governments of complying, or ensuring compliance with, so
many different bundles of rules.

This book examines these issues and FTAs more generally from a multitude
of perspectives. It is based on the proceedings of a conference on ‘Free Trade
Agreements: Where is the World Heading?’ hosted by the Faculty of Law and



2 Introduction

Tim Fischer Centre for Global Trade and Finance at Bond University in March
2007. At the conference participants from five continents and many disciplines
discussed, analysed and debated some of the most important trade and finance
issues currently facing the world.

This volume begins with the big picture, contextual perspectives of Chris-
tine Lagarde and Tim Fischer, former Minister for Foreign Trade of France and
Minister of Trade of Australia, respectively.! The volume then harnesses the
insights of game theory to analyse the threshold question of why FTAs have pro-
liferated, notwithstanding the fact that the multilateral regime offers a better solu-
tion for all nations. Separate detailed chapters then analyse the FTA stories and
strategies of Japan, China and Vietnam and scrutinize NAFTA, the Australia-US
FTA and the Korea—US FTA. This volume then questions the impact of FTAs on
investment and services, intellectual property, human rights, and cultural products,
and probes the critical issue of whether intellectual property belongs at all in FTAs
and the multilateral regime. Finally, dispute settlement issues are canvassed.

FTAs are a rapidly growing elephant — an elephant that currently sits upon
and blocks much of the road that the multilateral journey must take. This volume
describes and analyses this elephant from above and below, from each side and
from inside out. We need to understand this beast as well as we can. We cannot
wish it away, so we need to use it productively, preferably to guide the entire sys-
tem to a coherent, workable outcome that benefits all nations. This volume illumi-
nes part of the journey to better understanding FTAs, why they have proliferated,
their strengths and weaknesses, and how different Pacific Rim nations have used
and abused them and might use and abuse them in the future.

Ross Buckley, Vai Io Lo and Laurence Boulle, Australia, August 2007

1. Christine Lagarde, at the time of writing, is the French Minister of Finance and the Hon Tim
Fischer has also served as Deputy Prime Minister of Australia.
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