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Belgium v Ghent Coal Terminal NV (Cases C-37/95)

——Input tax — Whether national measures for protective retention of balance of value added
tax claimed by taxpayer precluded by Community law — Effect of principle of
proportionality
Garage Molenheide and ors v Belgium (Joined cases C-286/94,

C-340/95, C-401/95 and C-47/96) . .

——Invoice — Liability for tax — Whether credit note capable of being regarded as invoice —
Whether supplier liable to pay amount of tax shown if incorrect credit note not contested
by him
Finanzamt Osnabriick-Land v Langhorst (Cases C-141/96)

—Right to deduct — French rules providing that turnover tax not deductable on certain
types of transport which might constitute tool of trade — Whether Community provision
allowing exclusions which pre-dated Community legislation applying to non-business
expenditure only

European Commission v France (Case C-43/96)
——Supply of goods or services — Employer providing free transport to work for employees —
Whether transport so provided chargeable to tax
Julius Fillibeck S6hne GmbH & Co KG v Finanzamt Neustadt
(Case C-258/95)
—Supply of goods — Exemptions — Whether illegal gambling constituting taxable supply of
goods — Whether exempt
Fischer v Finanzamt Donaueschingen (Case C-283/95)

——Supply of goods and services — Whether foreign exchange transactions constituting
supply of goods and services effected for consideration

Comrs of Customs and Excise v First National Bank of Chicago
(Case C-172/96)
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Fantask A/S and others v Industriministeriet

(Erhvervsministeriet)
(Case C-188/95)

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

JUDGES RODRIGUEZ IGLESIAS (PRESIDENT), GULMANN, RAGNEMALM AND WATHELET
(PRESIDENTS OF CHAMBERS), MANCINI, MOITINHO DE ALMEIDA, KAPTEYN, MURRAY,
EDWARD, PUISSOCHET (RAPPORTEUR), HIRSCH, JANN AND SEVON

ADVOCATE GENERAL JACOBS

29 APRIL, 26 JUNE, 2 DECEMBER 1997

European Community — Companies — Indirect taxes on raising capital — Danish rules
imposing charge on registration of new companies and increases in capital — Variable
element of charge calculated as proportion of nominal value of capital raised — Whether
registration charge compatible with Community law — Whether Community provisions
having direct effect — Council Directive (EEC) 69/335, arts 10, 12.

European Community — State liability — Infringement of Community law attributable
to state — Charges on raising or increasing capital levied unlawfully over long period of
time without Danish authorities or persons charged being aware of unlawfulness —
National law allowing dismissal of claims for recovery of charges in such circumstances
— Whether compatible with Community law.

The plaintiff companies were subject to charges levied by the Danish authorities
on the registration of new public and private limited companies and on increases
in their capital. The amounts charged consisted of a fixed basic charge and a
supplementary charge calculated in proportion to the nominal value of the
capital raised. When the Danish Court of Auditors found the charging system to
be unlawful, the supplementary charge was abolished and the plaintiffs requested
arefund of the charges they had paid between 1983 and 1992. The requests were
rejected and the plaintiffs commenced proceedings against the relevant
authormes contendmg inter alia that the supplementary charge was contrary to

arts 10! and 122 of Council Directive (EEC) 69/335 concerning indirect taxes on
the raising of capital, which respectively prohibited the charging of any taxes in
respect of registration or any other formality required in order to set up a business
and laid down a list of exempt taxes and duties which included ‘duties paid by way
of fees or dues’. The Danish court stayed the proceedings and referred to the
Court of Justice of the European Communities questions regarding the
j compatibility of the charges at issue with the directive, the application of national
rules on state liability and limitation periods to actions for the recovery of charges
imposed in contravention of Community law and whether arts 10 and 12 had
direct effect.

1 Articles 10, so far as material, is set out at p 5 j, post
2 Article 12, so far as material, is set out at p 5 j, post



2 All England Law Reports [1998] All ER (EC)

Held — (1) For the purposes of art 12 of Directive 69/335, ‘fees or dues’ chargéd
on the registration of public and private limited companies and on increases in
their capital could not increase indefinitely in proportion to the nominal value of
the transaction in question but had to be calculated solely on the basis of the costs
of the formalities involved. Those costs could also include the proportion of
overheads which could be attributed to the effecting of registration and the costs
of minor services performed without charge. Moreover, member states could
impose flat rate charges of a fixed amount for an indefinite period provided that
they checked at regular intervals that the charges did not exceed the average costs
incurred (see p 33 d to j and p 37 c d, post); Ponente Carni SpA v Amministrazione
delle Finanze dello Stato Joined cases C-71/91 and C-178/91 [1993] ECR 1-1915
applied.

(2) The application of a general principle of national law under which the
courts of a member state should dismiss claims for the recovery of charges levied
over a long period in breach of Community law without either the authorities of
that state or the persons liable to pay the charges having been aware that they
were unlawful would, in the circumstances, have made it excessively difficult to
obtain recovery of charges which were contrary to Community law. It would,
moreover, have the effect of encouraging infringements of Community law
which had been committed over a long period. It followed that charges levied in
breach of the directive could not be justified on the ground that they had been
imposed by a member state over a long period without either that state or the
persons liable to them having been aware that they were unlawful (see p 34 h j
and p 37 e, post); SCS Peterbroeck Van Campenhout & Cie v Belgium Case C-312/93
[1996] All ER (EC) 242 applied.

(3) Community law did not prevent a member state which had not properly
transposed a directive from resisting an action for the repayment of charges
levied in breach thereof by relying on a limitation period under national law
which ran from the date on which the charges in question became payable,
provided that such period was not less favourable for actions based on
Community law than for actions based on national law and did not render
virtually impossible or excessively difficult the exercise of rights conferred by
Community law (see p 36 e and p 37 f, post); Comet BV v Produktschap voor
Siergewassen Case 45/76 [1976] ECR 2043 and Johnson v Chief Adjudication Officer
(No 2) Case 410/92 [1995] All ER (EC) 258 applied; Emmott v Minister for Social
Welfare Case C-208/90 [1991] ECR 1-4269 distinguished.

(4) The prohibition laid down in art 10 of the directive and the derogation
from that prohibition in art 12(1)(e) were expressed in sufficiently precise and
unconditional terms to be invoked by individuals in their national courts in order
to contest a provision of national law which infringed the directive (see p 36 j and
p 37 g, post); Comitato di Coordinamento per la Difesa della Cava v Regione Lombardia
Case C-236/92[1994] ECR 1-483 applied.

Notes

For an introduction to Community provisions on free movement of capital, see
52 Halsbury’s Laws (4th edn) paras 17-01-17-02.

For private enforcement of Community law, see 51 Halsbury’s Laws (4th edn)
paras 2-34-2-35, 3-70.
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Reference

By order of 8 June 1995, the @stre Landsret (the Eastern Regional Court) referred
to the Court of Justice of the European Communities for a preliminary ruling
under art 177 of the EC Treaty eight questions (set out at p 29 b to p 30 d, post)
on the interpretation of Council Directive (EEC) 69/335 concerning indirect
taxes on the raising of capital, as amended. Those questions were raised in
actions brought by Fantask A/S and a number of other companies or groups of
companies against the Industriministeriet (Erhvervsministeriet) (the Danish
Ministry of Trade and Industry) relating to charges levied on registration of new
public and private limited companies and on the capital of such companies being
increased. Written observations were submitted on behalf of: Fantask A/S, by
T Rerdam, of the Copenhagen Bar; Norsk Hydro Danmark A/S, Tryg Forsikring
skadesforsikringsselskab A/S and Tryg Forsikring livsforsikringsselskab A/S, by
K Michelsen, C Heeg Madsen and H Aasmul-Olsen, of the Copenhagen Bar;
Aalborg Portland A/S, by KDyekjer-Hansen, of the Copenhagen Bar;
Forsikrings-Aktieselskabet Alka, Robert Bosch A/S, Uponor A/S, Uponor
Holding A/S and Pen-Sam ApS and others, by V Thorup, H Stenbjerre, ] Boe and
L Normann Jergensen, from the firm Kromann and Miinter, of the Copenhagen
Bar; the Danish government, by P Biering, Head of Division in the Ministry of
Foreign Affairs, acting as agent, assisted by K Hagel-Serensen, of the Copenhagen
Bar; the French government, by C de Salins, Assistant Director in the Legal
Affairs Directorate of the Ministry of Foreign Affairs, and F Pascal,
Administrative Attaché in the same directorate, acting as agents; the Swedish
government, by E Brattgdrd, Adviser in the Trade Department of the Ministry of
Foreign Affairs, acting as agent; the UK government, by ] E Collins, Assistant
Treasury Solicitor, acting as agent, assisted by E Sharpston, Barrister; and the
European Commission, by A C Jessen and E Traversa, of its Legal Service, acting
as agents, assisted by S Helsteen and J Rostock-Jensen, from the firm Reumert &
Partnere, of the Copenhagen Bar. Oral observations were submitted by: Fantask,
represented by P Joker Thorsen, of the Copenhagen Bar; Norsk Hydro Danmark,
Tryg Forsikring skadesforsikringsselskab and Tryg Forsikring livsforsikrings-
selskab, represented by H Aasmul-Olsen; Aalborg Portland, represented by
L Hennenberg, of the Copenhagen Bar; Forsikrings-Aktieselskabet Alka, Robert
Bosch, Uponor, Uponor Holding and Pen-Sam and others, represented by
H Peytz, of the Copenhagen Bar; the Industriministeriet (Erhvervsministeriet),
represented by K Hagel-Serensen; the Danish government, represented by
P Biering; the French government, represented by G Mignot, Foreign Affairs
Secretary in the Legal Affairs Directorate of the Ministry of Foreign Affairs, acting



