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PART I. INTRODUCTION

Silke von Lewinski

For the past few years, the topic of genetic resources, traditional knowledge and folklore!
has entered the ambit of intellectual property discussions. These new discussions have
started due to a combination of several factors. In particular, Western-style industries have
increasingly had recourse to genetic resources and traditional knowledge, in the broad
sense, being felt as belonging to indigenous peoples. They have often used such knowledge
and resources in order to develop products and to exploit them in world markets. Whereas
Western researchers and artists or musicians acted similarly in the nineteenth century,
today’s exploitation takes place on a considerably larger scale.” This is due to the fact that
today’s markets are mostly global, with growing competition and an ever-increasing need
for new products to be introduced to the market at ever-shorter intervals. This situation is
dependent on new “raw” materials such as new melodies, rhythms, designs, techniques,
genetic materials, medical remedies, and so on. The so-called “New Age” movement,’
including the search by Western civilizations for lost values and renewed spirituality in
indigenous cultures, not least in order to borrow the related power,* reflects the importance
of indigenous knowledge to date. So-called “ethnic” products have become ever more
fashionable — an airline has even decorated its aeroplanes with aboriginal designs.

In most cases, industries exploit indigenous knowledge and resources without asking for
consent and without sharing the benefits of such exploitation with the indigenous peoples.
To date, this behaviour is mostly in compliance with the existing intellectual property law
according to which most indigenous knowledge is in the public domain (as defined by
intellectual property law). At the same time, it is not astonishing that indigenous peoples
have claimed that such behaviour is unfair and lacks due respect. Among the reasons for
the divergence of these views are different concepts of what the public domain should be
and the different importance of heritage: for indigenous peoples, the living heritage is
important for the entire life, the identity and self-determination to a much higher degree
than for Western civilizations.

Finally, other reasons for the rise of this topic in the international arena are the
increased awareness of indigenous peoples, their self-organization and the activities of

The term “folklore™ will be used in this study as a synonym for “traditional cultural expressions™, since it
has been most widely used. The authors do not intend to give this term any negative connotation. See also
Lucas-Schioetter, Part 111 Sec. 4 1. 4.
= Simpson, Indigenous Heritage and Self-Determination (Copenhagen, 1997), 52; Lucas-Schloetter, Part 111
Sec. 4 1. 1.
Sandler, Music of the Village in the Global Market Place: Self-Expression, Inspiration, Appropriation or
Exploitation? Dissertation, University of Michigan, 2001, p. 81 et seq.
* Sandler (fn. 3), at 93.

S. von Lewinski (ed.), Indigenous Heritage and Intellectual Property, 1-4.
© 2004 Kluwer Law International. Printed in Great Britain.



