


ONLINE DisPUTE RESOLUTION:
THEORY AND PRACTICE

A TREATISE ON TECHNOLOGY AND DISPUTE
REsOLUTION

MOHAMED S. ABDEL WaHAB, ETHAN KaTsH AND DaNIEL RAINEY
(Eps.)

’ ‘:‘ o]
ﬁ}‘i)\ J L4 T

A i
y ‘:7 -? :"..4.
gy

G
®opfh i
5

international publishing



Published, sold and distributed by Eleven International Publishing
P.O. Box 85576

2508 CG The Hague

The Netherlands

Tel.: +31 70 33 070 33

Fax: +3170 33 070 30

e-mail: sales@budh.nl

www.elevenpub.com

Sold and distributed in USA and Canada
International Specialized Book Services
920 NE 58th Avenue, Suite 300
Portland, OR 97213-3786, USA

Tel.: 1-800-944-6190 (toli-free)

Fax: +1 503 280-8832

orders@isbs.com

www.isbs.com

Eleven International Publishing is an imprint of Boom uitgevers Den Haag.

ISBN: 978-94-90947-25-5
© 2012 The authors | Eleven International Publishing

This publication is protected by international copyright law.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval

system, or transmitted in any form or by any means, electronic, mechanical, photocopying,

recording or otherwise, without the prior permission of the publisher.

Printed in The Netherlands



FOREWORD

Is court a service or a place? When people or organizations are in dispute, must they con-
gregate in physical courtrooms to resolve their differences?

It does seem to be deeply imbued in conventional Western thinking that when serious
conflicts arise in society, then the warring people become parties and it is to some court
that they head: at law school, students are often taught that the court is the definitive forum
and mechanism for settling differences; in our literature, the courtroom is the theatre in
which many disagreements are played out; and the lay perception of the administration
of justice is frequently articulated in terms of wood paneled hearing rooms, arcane proce-
dures and judges in robes.

Critics of the court system, however, have for long challenged whether courts are indeed
the best placed institution and method for resolving many kinds of dispute. Opponents
have argued, for example, that pursuing an action in the courts is too confrontational, too
time-consuming and too costly. Many have gone further and called for the widespread
adoption of ADR, alternative dispute resolution.

This collection of essays — written by undoubted authorities in the field - is concerned
with one emerging category of alternative dispute resolution, known as online dispute
resolution, or ODR. When a conflict is handled using ODR, a traditional courtroom is not
employed. Instead, the process of resolving a dispute is entirely or largely conducted
through the Internet. Of course, as this volume shows, this snapshot of ODR is an oversim-
plification. In the pages that follow, it is made clear that many techniques fall under the
umbrella of ODR, such as e-mediation, e-negotiation, and e-arbitration, and that these
techniques can be deployed in sorting out a wide range of disagreements - from consumer
disputes to problems arising from e-commerce, from quarrels amongst citizens to conflicts
between individuals and the state. The book also shows that ODR is already being embraced,
albeit in varying degrees, in North America, Europe, Asia, Australia, Africa, and Latin
America.

In a world in which the Internet is so firmly embedded, it should come as no revelation
that online methods might be devised for sorting out at least some tensions and clashes
that arise amongst human beings. And yet, most lawyers and many litigators have not yet
heard of ODR. More disconcertingly, when seasoned legal advisers are introduced to the
notion of ODR, they often regard it with distrust and as a curiosity that will remain forever
on the edge of their world. The skeptics quickly question the fairness, openness, rigor and
reliability of ODR. These misgivings are not to be dismissed lightly. Instead, in this book,
measured, compelling and reassuring accounts of ODR are offered, addressing a wide
range of related issues, including trust, justice, cultural context, and the interaction of ODR
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with traditional judicial systems. Even in the chapters that explore the potential of artificial
intelligence and mobile technology for ODR, the tone is not evangelical.

Nonetheless, it is hard to digest the theory and case studies presented here and not feel
a strong sense of optimism that we are on the threshold of a new era for dispute resolution;
that we are being offered a glimpse of methods for settling disagreements that will incur
costs that are, at last, proportionate to the amounts at issue. The credibility of legal systems
around the world is currently being challenged by disgruntled users - from impoverished
individuals through to multinational businesses - who claim that the courts are no longer
an affordable or sensible forum for disposing of many of their conflicts.

In these difficult economic times, ODR offers the promise of robust and yet radically
less expensive dispute resolution. And while it may seem alien or outlandish for lawyers,
policymakers and opinion formers of today, few of these belong to the Internet generation.
Future generations, for whom working and socialising online is second nature, may regard
ODR as an entirely natural facility, much more so than conventional courts.

For long, I have described ODR as an example, in law, of a disruptive technology - one
whose introduction can fundamentally challenge and change working practices of the past.
For whom, though, is ODR disruptive? The harsh truth is that ODR is most disruptive for
those who currently make a living from traditional litigation. For lawyers and public servants
whose careers are in the courts, ODR may well be regarded as threatening. This should
not deter us from evolving techniques that better meet the needs of Internet-based societies.
It is not the purpose of the courts to provide lawyers with a livelihood. Crucially, what
may be disruptive for law firms may be empowering for those who have problems to
resolve.

As with all disruptive technologies, ODR is not therefore an uncontroversial field of
theory and practice. That is why this book is so important. Until now, much discussion of
ODR has been anecdotal and speculative. In gathering together the essays that follow,
Mohamed Wahab, Ethan Katsh and Daniel Rainey have taken the debate and theory about
ODR to a new level - a standard of discourse that is better informed, more systematic, and
rooted more reliably in experience of live systems.

I wish the work every success.

Professor Richard Susskind OBE

IT Adviser to the Lord Chief Justice of England and Wales
President of the Society for Computers and Law
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ABBREVIATIONS

AAA’s
ABA
ACUS
ADR
AECE
Al
ANRT
ASEAN
B2B
BATNA
BBB

BC
BFSO
BILETA

BIS
BSA
C2B
c2C
CA
CAV
CCC
cCp
CDA
CDRI
CE
CEJA
CEO
CIDIP

CMS
CNN
CNSS
CORE

American Arbitration Association

American Bar Association

Administrative Conference of the United States
Alternative Dispute Resolution

La Associacion Espaiiola de la Economia Digital
Artificial Intelligence

National Telecommunications Regulatory Agency
Association of South East Asian Nations
Business to Business

best alternative to a negotiated agreement
Better Business Bureau

British Columbia

Banking and Financial Services Ombudsman
British & Irish Law, Education and Technology
Association

Business Information Systems

Business Software Alliance

Consumer to Business

Consumer to Consumer

Certificate Authority

Consumer Affairs Victoria

Consumers Coordination Council
Commonwealth Court Portal

Communications Decency Act

Court Dispute Resolution International
European Committee of Standardization
Council on Ethical and Judicial Affairs

Chief Executive Officer

Conferencias Interamericanas Especializades de
Derecho Internacional Privado

Case Management System

Cable News Network

National Social Security Fund

Consumer Online Resource & Empowerment
Centre
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CRDP
CSP
CWA
DOS
DSCV
DSD
DSR
EC
ECC
ECLAC

ECODIR
ECT
EDR
EEC
ERIA

ESP

EU

F2F

FDI
FDR
FEDMA

FHA
FICS
FMCS
FOIA
FOS
G2C
GBD
GDP
HLSO
TAAA
IACM
ICANN

ICASA

Centre de recherche en droit public

Certificate Service Providers

CEN Workshop Agreement

Disk Operating System

Dispute Settlement Centre of Victoria

Dispute Systems Design

Detailer Seller Rating

European Commission

European Consumer Centres

Economic Commission for Latin America and the
Caribbean

Electronic Consumer Dispute Resolution
Electronic Communications and Transactions Act
Electronic Dispute Resolution

European Economic Community

Economic Research Institute for ASEAN and East
Asia

E-Signature Service Provider

European Union

Face to Face

Foreign Direct Investment

Family Dispute Resolution

The Federation of European Direct and Interactive
Marketing

Fair Housing Act

Financial Industry Complaints Service

Federal Mediation and Conciliation Service
Freedom of Information Act

Financial Ombudsman Service

Governmental to Citizen

Global Business Dialogue

Gross Domestic Product

High Level Summit Organizing Committee
International Arbitration Amendment Act 2010
International Association for Conflict Management
Internet Corporation for Assigned Names and
Numbers

Independent Communications Authority of South
Africa
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ICCP

ICDR
ICT
IDB
IDP
IF]
TICL
ILCE
10S
P
IRA
IT
ITAC
ITIDA

LGDCU

LIT

M2B
MCOL
MDG
MFF
NADRAC

NARA
NCA
NCAIR

NGO
NMB
NRI
NSF
NTRA
OAS
OCA
OCAA

ABBREVIATIONS

International Chamber of Commerce
Information, Computer and Communications
Policy

International Centre for Dispute Resolution
Information and Communication Technology
Inter-American Development Bank

Internally Displaced Persons

International Federation of Journalists

Institute for International and Comparative Law
Latin American E-commerce Institute

Insurance Ombudsman Service

Internet Protocol

Irish Republican Army

Information Technology

Information Technology Academia Collaboration
Information Technology Industry Development
Agency

Ley General Defensa consumidores y usuarios
(General Law on Consumer and User Protection)
Legal Information Technology

Mobile to Business

Money Claim Online

Millennium Development Goals

Mutual Feedback Withdrawal

National Alternative Dispute Resolution Advisory
Council

National Archives and Records Administration
National Credit Act No. 34 of 2005

National Centre for Automated Information
Research

Non-Governmental Organization

National Mediation Board

Network Readiness Index

National Science Foundation

National Telecommunications Regulatory Authority
Organization of American States

Online Consumer Abitration

Online Consumer Arbitration Awards
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OCDE Organization for Economic Cooperation and
Development

ODR Online Dispute Resolution

OECD Organization for Economic Cooperation and
Development

OGIS Office of Government Information Services

PC Personal Computer

PCOL Possession Claim Online

PKI Public Key Infrastructure

PM Prime Minister

R&D Research and Development

SAIIP South African Institute of Intellectual Property Law

SANCO South African National Civic Organization

SCT Small Claims Tribunal

SDRCC Sports Dispute Resolution Center of Canada

SMS Short Message Service

T2 Technology-reliant to technology-reliant

TABD Transatlantic Business Dialogue

TACD Transatlantic Consumer Dialogue

TAGS Technology Assisted Group Solutions

TIO Telecommunication Industry Ombudsman

TISCO Tilburg Institute for Interdisciplinary Studies of
Civil Law and Conflict Resolution Systems

TRIPS Trade-Related Aspects of Intellectual Property
Rights

TTY Teletypewriter

UAB University of Alabama at Birmingham

UCLA University of California, Los Angeles

UDRP Uniform Dispute Resolution Policy

UK United Kingdom

UN United Nations

UNCITRAL United Nations Commissions on International
Trade Law

UNCTAD United Nations Conference on Trade and
Development

UNECE United Nations Economic Commissions for Europe

UNESCO United Nations Educational, Scientific and Cultural
Organization

UNITAR United Nations Institute for Training and Research
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UsS

USD
USDA
VoIP
WATNA
WIPO
WSI
ZADRR

ABBREVIATIONS

United Nations Volunteers

United States

United States Dollars

United States Department of Agriculture
Voice over Internet Protocol

Worst Alternatives to a Negotiated Agreement
World Intellectual Property Organization
World Summit on the Information Society
ZA Dispute Resolution Regulations

XV



List oF ExisTING ODR PROVIDERS

N AR Al

—_
- O

— =
Vo W N

16.
17.
18.
19.
20.
2L
22,
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.

ODRWorld <www.odrworld.com>

ODRChina <www.odrchina.com/index.php>
ODRMalaysia <www.odrmalaysia.com>
ODRAustralia <www.odraustralia.com>

ODRIndia <www.odrindia.com>

SmartSettle <www.smartsettle.com>

Cybersettle <www.cybersettle.com>

RisolviOnline <www.risolvionline.com>
TheMediationRoom <www.themediationroom1.com>

. CORE <www.corenic.org/dispute-policy.htm>

. Net-Case at the International Chamber of Commerce (ICC)

. Web-File at the AAA’s online arbitration <https://apps.adr.org/webfile/>

. Austrian Internet Ombudsman <www.ombudsmann.at/>

. Electronic Consumer Dispute Resolution (ECODIR) <www.ecodir.org>

. Uniform Domain Names Dispute Resolution Policy (UDRP) at Internet Corporation

for Assigned Names and Numbers (ICANN) <www.icann.org/en/udrp/udrp.htm>
NetNeutrals <http://netneutrals.com/>

Consumer Affairs Victoria (CAV) <www.consumer.vic.gov.au>

Family Winner

Telecommunication Industry Ombudsman (TIO) <www.tio.com.au>

Financial Ombudsman Service (FOS) <www.financial-ombudsman.org.uk>
South African Institute of Intellectual Property Law (SAIIPL) <www.saiipl.org.za>
Onlineombud <www.onlineombud.com/index.html>

Cibertribunal Peruano <www.cibertribunalperuano.org>

Concilianet <www.concilianet.profeco.gob.mx>

Benoam <www.benoam.ne>

American Arbitration Association <www.adr.org>

Better Business Bureau Online <www.bbbonline.org/>

Family Mediation Canada <www.fmc.ca>

Federal Mediation and Conciliation Service <www.fmcs.gov>

iCourthouse <www.i-courthouse.com>

National Arbitration Forum <www.adrforum.com>

PayPal <www.paypal.com>

Resolution Canada <www.resolutioncanada.ca/>

SettleOnline <www.settleonline.com>
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35. SettleTheCase <www.settlethecase.com>

36. SmartSettle <www.smartsettle.com/>

37. TRUSTe <www.truste.com>

38. WebAssured <www.webassured.com>

39. Settle Today <www.settletoday.com>

40. Electronic Courthouse <www.electroniccourthouse.com>

41. National Mediation Board <www.nmb.gov>

42. Onlinearbitration.net <www.onlinearbitration.net>

43. Fair Outcomes <www.fairoutcomes.com/>

44, Virtual Courthouse <www.virtualcourthouse.com>

45, net-ARBitration Works <www.net-arb.com>

46, Juripax <www juripax.com>

47. Chamber Settle

48. Netneutrals <http://netneutrals.com/>

49. Ebay Resolution Center <http://resolutioncenter.ebay.com/>
50. Sports dispute resolution center of Canada <www.crdsc-sdrcc.ca/eng/home.jsp>
51. Fiserv <www.fiserv.com>

52. Centre de Médiation et Arbitrage de Paris <www.cmap.fr>
53. Agéncia Catalana de Consum <www.consum.cat/>

54. Camera di Commercio di Firenze <www.conciliaonline.net/concilia/>
55, AECE, AUTOCONTROL i Red.es <www.confianzaonline.es>
56. Camera di Commercio di Ancona <www.an.camcom.gov.it>
57. Der Internet Ombudsmann <www.ombudsmann.at>

58. Mediar Online <www.mediaronline.com>

59. Allegro

60. Modria <www.modria.com>

61. Mediate.com <www.mediate.com>
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