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INTRODUCTION

This book offers an in-depth comparison of the actors (lawyers, judges, and lay
judges and jurors) and of certain linguistic, philosophical, and methodological
features of four jurisdictions: Germany, Sweden, England and Wales, and the
United States. The approach taken is to compare these jurisdictions on the basis of
their languages, their conceptions of law, their primary actors, and their methods
of dealing with legal rules.

Much of the material presented here consists of groundbreaking original
research. However, the book is primarily intended for use as a classroom text.
Consequently, the first chapter provides an overview of the discipline of compar-
ative law. Due to its relatively recent recognition, few academic disciplines are
plagued with as much self-doubt as comparative law. These “growing pains” are
presented here in the context of the historical role and recognition of comparative
law as an independent discipline. While 19th century academics looked for com-
mon roots, the generation that followed saw the field of comparative law more as
an experimental laboratory in which to search for the “best” law. More recently,
the post-World War I enthusiasm for international cooperation and common
solutions was replaced after World War II by a more sober goal: the comparative
study of legal traditions and cultures. That is the primary goal of this book. A sec-
ondary goal is to make predictions about what developments might be expected
in the future.

The four jurisdictions were chosen primarily because of the author’s famil-
jarity with them. Nevertheless, they are important for other reasons. Many law-
yers feel the need to familiarize themselves with the American and English (and
Welsh) legal systems because of the role that American and English law play in
today’s world, especially in the world of business. How similar are the two legal
systems? Germany, which boasts the third strongest economy on earth, is also
significant because of its geographic and political position in Europe, including
in Eastern Europe. In addition, Germany, with its Biirgerliches Gesetzbuch or Civil
Code, constitutes one of the classic exemplars of jurisdictions in the “civilian” tra-
dition of continental European law.

Standard texts on comparative law often place both Germany and Sweden in
the civilian tradition,' although some Nordic scholars insist that Sweden belongs

'E.g., PETER DE CRUZ, COMPARATIVE LAW IN A CHANGING WORLD 266 (3d ed. 2007).
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to a separate, Nordic tradition.? Standard texts invariably lump England and Wales
and the United States together as belonging to the common law tradition.

Are these labels of any use?

The second chapter is devoted to the topic of comparative legal linguistics.
Reviewing the most recent literature in the field, the chapter also explores the
question of whether there is anything peculiar to the German language, such as
its relative preference for nouns over verbs, that can account for the popularity
of conceptualism (Begriffsjurisprudenz) in Germany and the question of whether
there is anything peculiar to the English language which can account for the length
of many English language contracts. The chapter ends with an original study by
the author on the effect of language on legal predictability.

A number of authors have recently expressed concern about the dearth of
scholarship on comparative legal philosophy or jurisprudence. To begin address-
ing this concern, the third chapter of this book presents the preliminary results
of the author’s rudimentary research on how lawyers in these four jurisdictions
conceive of the law. Is it true, as some have hypothesized, that common lawyers
see themselves in the natural law tradition while continental European lawyers
are legal positivists? In researching this question by the use of surveys, the author
uncovered important differences in the way lawyers in these four jurisdictions
perceive of certain aspects of their legal system, particularly the extent to which
they view their law as being autonomous from other fields of human endeavor.

The middle three chapters of the book contain side-by-side comparisons
among certain key legal actors: lawyers, judges, and lay judges and jurors. Each of
these three chapters begins with a historical overview before turning its attention
to the lawyers’ profession, judges and judiciaries, and the institutional use of lay
judges and jurors. Is the legal training given lawyers in these jurisdictions basi-
cally the same? How do the roles of lawyers compare? Are the judiciaries in the
four jurisdictions roughly comparable? If so, by what measures? Are juries used in
Germany and Sweden, or is their use restricted to common law jurisdictions? Do
any of the jurisdictions employ lay judges, such as justices of the peace? If so, what
justifications are cited in these jurisdictions for including lay people, including
jurors, in judicial decision making?

The final three chapters of the book closely examine the methodologies
employed in all four jurisdictions in conjunction with legal rules. Beginning with
Chapter 7 on legal reasoning, the author examines the commonly held belief that
civilian jurists reason by deduction whereas their common law counterparts rely
on analogy. By using concrete examples from the four jurisdictions, the author is
able to present a unique and authoritative exposition of this profoundly important
topic. Chapter 8 treats statutes and statutory construction. Here again, it is the
historical background that inspires most of the insights into understanding of the
role of statutory law in each of the four jurisdictions. After determining that all

*MICHAEL BOGDAN, KOMPARATIV RATTSKUNSKAP 81-82 (2d ed. 2007).



Introduction

four jurisdictions basically recognize three methods of statutory construction, the
author presents the results of his research which suggests that each of the three
European jurisdictions has a preference for a different method of statutory con-
struction. Once again, the author compares the practices in the four jurisdictions
in order to shed light on the validity of the civil law—common law division.

The final chapter—on judicial precedents—also begins with a historical intro-
duction before presenting the most important statutes regarding precedential
effect. Twojurisdictions—Germany and the United Kingdom—have statutes which
require inferior courts to adhere to the precedents of an appellate court, so-called
vertical precedential effect. Further, there are statutes in Germany and Sweden
which prohibit chambers of appellate courts from departing from the precedents
of the other chambers. These are examples of a statutorily mandated horizontal
precedential effect. Chapter 9 ends by presenting the results of another original
study—this one of the case decisions of the German Federal Constitutional Court
and of the United States Supreme Court—to determine how respectful the two
courts are of their own precedents, and how political the two courts are in over-
ruling their precedents.

Finally, this book ends with a conclusion in which the strands of subjects
which are examined in the various chapters are pulled together, and in which the
author returns to the question of the usefulness of separating these four jurisdic-
tions into two or more traditions or families.

x
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PART ONE

General Topics






1

The Discipline of Comparative Law

This book represents an exercise in comparative law. What is comparative law?
Konrad Zweigert and Hein Kotz, the authors of a classic textbook on compara-
tive law, describe comparative law simply as “an intellectual activity with law as
its object and comparison as its process™ They observe that comparative legal
study helps to deepen our belief in the existence of a unitary sense of justice, and
points to the universality of legal science and the transcendent values of law. Basil
Markesinis sounds a similar note when he argues that we must try to overcome
obstacles of terminology and classification in order to show that foreign law is not
very different from ours but only appears to be so.# Jerome Hall concurred with
these observers when he stated that comparative analysis of law is concerned with
the delineation of differences against a background of similarities.’

These and other authors mention three interconnected elements when defin-
ing the discipline of comparative law: law, comparison, and purpose. Summarizing
what these authors have written, one might say that comparative law entails a pur-
poseful analysis of different laws or legal systems (defined below) by the use of one
or more approaches. In other words, the discipline of comparative law requires at
least one purpose or goal of study (the Why), it requires at least one approach to
the study (the How), and it requires at least two subjects or fields of study (laws
and legal systems, the What).

The term legal system deserves definition, particularly because it is found in
the title of this book. It also needs definition because, though it is often employed
by others, it is seldom defined, leaving readers to guess at the authors’ meanings.
In this book the term legal system, when employed by the author, means (1) all
behavioral legal rules in force in a jurisdiction, (2) all institutional rules that pro-
vide for the establishment and administration of legal institutions (including
their methodologies, such as their methods of interpretation and their respect

' KONRAD ZWEIGERT AND HEIN KOTZ, AN INTRODUCTION TO COMPARATIVE LAw 2 (Tony Weir,
trans., 3d ed. 1998).

*Basil 8. Markesinis, The Destructive and Constructive Role of the Comparative Lawyer, 57 RABELS
ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT 443 (1993).

*JEROME HALL, COMPARATIVE LAW AND SOCIAL THEORY 48-49 (1963).



General Topics

for administrative practice and precedents), plus (3) all of the people involved in
making, interpreting, and applying the legal rules, including lawyers. Behavioral
and institutional legal rules are often referred to as norms.® The people involved
in making, interpreting, and applying the norms are sometimes referred to as
officials.

Perhaps this is also an appropriate place to mention that the author does not
distinguish in this book between the methods of comparative legal study and its
approaches. Both are referred to by the author as approaches. Most authors seem to
use the terms interchangeably to refer exclusively to the means (the How) of com-
parative legal studies. However, the two terms might be better understood as con-
stituting the means merely to determine the subject of study (the What), nothing
more. Thus, as elaborated below, some comparative lawyers might choose to study
the legal institution of adoption in two jurisdictions. This type of analysis is a kind
of rule-based method of comparison. Comparative lawyers who choose broad
fields of study, like legal traditions and cultures, might refer to their approaches as
the traditional method or the cultural method, for example. Yet what this means is
that they have chosen historical or cultural aspects, rather than, for example, nor-
mative and institutional aspects, for their comparisons.

Many students are disappointed to learn that the field of comparative law
does not possess a collection of methods, practices, procedures, and rules on how
to conduct comparative legal studies. The author, who has a university degree in
comparative literature, can sympathize with them. These students were obviously
expecting a more sophisticated methodology than can actually be delivered by the
discipline of comparative legal analysis. In part to forestall this disappointment,
but also in the interest of consistency and clarity of presentation, the author prefers
the humbler word approach over method.

The three elements of comparative study—the purpose (the Why), the
approach (the How), and the subject (the What)—are also interconnected in the
sense that they are self-referential: the purpose of any particular study will influence
the subject of the study, which will in turn influence the approach or approaches
to be employed. The three elements—purpose, subject, and approach—are there-
fore impossible to separate in practice. Consequently, the discussion which
follows will try to separate the elements for ease of analysis, but will necessar-
ily mix them to some extent so as not to conceal their interconnectedness. After
discussing these elements separately, the discussion will turn to one active field of
study in comparative law: the classification of jurisdictions into families and other
groups. Finally, the author will suggest a number of approaches for possible future
taxonomic studies.

¢The term norm employed in this book is a legal rule which prescribes or permits certain human
behavior. As such, it includes the (1) behavioral rules and the (2) institutional rules referred 1o in the
definition of legal system.



